MISSING THE NET: ALBERTA’S NHL PLAYERS TAX 

AND THE TAXATION OF INTERNATIONAL ATHLETES
ABSTRACT:  The Province of Alberta has enacted legislation imposing a tax on the hockey income of all NHL players on account of every game played in Alberta starting with the current 2002-03 season.  All of the revenues raised from the tax, less administrative fees, are to be forwarded to the ownership groups of Alberta’s two NHL teams – the Edmonton Oilers and the Calgary Flames.  Reaction to the tax has been harsh.  Criticisms range from allegations of interference with collective bargaining rights to discriminatory treatment of high profile taxpayers to violation of the North American Free Trade Agreement. To their credit, Alberta tax authorities have designed the tax to take advantage of the practical application of international foreign tax credit and treaty rules to effectively transfer tax revenues from foreign coffers to the Alberta Treasury without materially increasing the tax burden of many hockey players.  Nonetheless, after exploring the probable incidence of the government’s tax plan, we conclude that Alberta’s creative NHL Players Tax initiative fails to achieve its objectives and constitutes a dangerous use of government taxing authority. 

The men and women of Canada’s hockey teams were heralded as national heroes when they won Gold medals at the 2002 Winter Olympics.  To many Canadians hockey captures the essence of their nation’s identity.  The relocation of two popular Canadian National Hockey League (NHL) franchises to the United States in the mid-1990s spurred pleas for government protection of national interests.  However, when the federal government proposed limited financial assistance to several NHL teams in January, 2000, various citizen groups and media outlets virulently opposed the channelling of public funds to private businesses.  Canadian governments abandoned plans to provide financial aid to struggling hockey franchises after the failed federal initiative, except for the Province of Alberta.  The Alberta government recently enacted legislation designed to generate revenues for Alberta’s NHL teams through a new tax on the income of athletes playing professional hockey in Alberta.  

All NHL players will be required to pay a special levy to the Treasury of Alberta starting with the 2002-03 regular season on account of every game their team plays in Alberta.  The new surtax, referred to as the NHL Players Tax, is the only one of its kind in Canada and differs considerably in scope and design from the levies imposed in several jurisdictions in the U.S., which tend to tax only visiting athletes and entertainers.  The NHL Players Tax is targeted at a limited group of taxpayers for the purpose of raising revenues for the owners of Alberta’s two NHL teams.  

This article commences with a review of the rationale in support of Alberta’s tax-based assistance plane.  We examine the NHL Players Tax legislation as well as some of the objections expressed in respect of the new tax.   The following section of the article presents an overview of Canada’s rules for the taxation of income of professional athletes, such as NHL players, that earn income in multiple jurisdictions.  We review the residency rules, tax treaty provisions and foreign tax credit rules that typically apply to international athletes.  To demonstrate the effect of the tax on individual athletes, we occasionally refer to the situations of current NHL players for examples; most notably, Canadian resident Jerome Iginla of the Calgary Flames and Swedish-born goaltender Tommy Salo of the Edmonton Oilers.  We also consider whether Alberta’s proposal to assist local NHL teams violates the North American Free Trade Agreement (NAFTA).  After exploring the incidence and economic implications of the tax plan, we determine that Alberta’s NHL assistance program represents a problematic use of government tax authority with little or no public benefit.  We conclude that the NHL Players Tax constitutes a dangerous foray into private economic relations that could establish an untenable precedent for future tax-based schemes.

ALBERTA’S PROPOSAL TO IMPOSE A SURTAX ON NHL PLAYERS
Rationale for the Tax:


Less than ten years ago, one third of all National Hockey League franchises were based in Canada.
  The economics of professional sports in the mid-1990s resulted in popular NHL teams moving from Quebec City and Winnipeg to more lucrative markets in the United States.
  U.S. government subsidies for professional sport and the ensuing decline in the Canadian dollar created a vulnerable environment for the remaining Canadian-based hockey teams.  In January, 2000 the federal government responded with a proposal designed to provide conditional financial support to several Canadian NHL franchises.  Following an incredible backlash from media, citizens and politicians, the federal government retracted its offer of financial assistance shortly after its announcement.
  Citizen groups and numerous individual Canadians expressed outrage that government would venture to give public funds to hockey clubs, especially at a time when social programs were being severely cut.

Against this background, the Province of Alberta introduced the NHL Players Tax proposal in its Budget Speech of March 19, 2002.  The format of Alberta’s tax-based assistance plan differed materially from the failed federal grant-based initiative.  Officials from Alberta presented their proposal as a mechanism to assist both of Alberta’s struggling NHL teams by imposing a fair tax on the income of athletes.
  NHL hockey players would be subject to an additional tax on the income derived by them from services performed in Alberta.  The revenues collected from the new tax would be directed to the owners of the NHL teams in Edmonton and Calgary.  The legislation giving effect to the NHL Players Tax was incorporated into Alberta’s personal income tax laws in May, 2002.
  The tax and the supporting regulations took effect at the commencement of the 2002-03 NHL Regular Season.
  

In explaining the introduction of the NHL Players Tax, Alberta Finance Minister Patricia Nelson said the province was agreeing to allow Alberta’s NHL clubs to "in effect tax themselves, or their own players, to support their own teams".
  The Alberta plan involves the imposition of a new surtax on player’s income.  Neither the federal government nor the province would be required to contribute additional funds.  Furthermore, the tax permits revenues to be raised for Alberta’s two NHL teams without alienating fans through higher ticket prices.
  

The NHL Players Tax is one of several initiatives that currently provide financial assistance to owners of the NHL teams resident in Alberta.  NHL players and team owners collectively developed two private sector plans that effectively provide moderate financial assistance to qualifying Canadian teams.
  Two months prior to the announcement of the NHL Players Tax initiative, the Alberta government introduced a new lottery designed to raise revenues for Alberta’s two NHL teams.
  The NHL Players Tax represents a move by the province to use tax policy as an additional instrument to achieve its goal of providing financial support to Alberta’s NHL teams.  The tax legislation does not compel the government to forward or redirect any revenues derived from the tax; nonetheless, provincial tax authorities are on record as stating that Alberta will divide and distribute all of the proceeds from the NHL Players Tax equally between the franchises based in Calgary and Edmonton after deduction for administration costs.
  Each of Alberta’s NHL teams would receive proceeds from the levy as early as Spring, 2003.

On an international level, the prevailing sentiment appears to be that Canada’s NHL teams require government assistance in order to allow Canadian sports franchises to compete with their American counterparts.
  The Alberta initiative represented an attempt to level the playing surface for local professional hockey franchises.  Representatives from Alberta’s two hockey clubs as well as executives from several other professional hockey franchises hailed the introduction of the NHL Players Tax as an ideal form of providing assistance to Canadian sports teams without raiding the public purse.
  The Alberta government hastened to assure that the tax was compliant with the non-discrimination provisions of the North American Free Trade Agreement (NAFTA).
   Alberta Premier Ralph Klein surmised that other provinces with NHL franchises would promptly follow the Alberta tax initiative.
  Other Canadian governments, though, have been reticent in following the Alberta lead.

Calculation of the NHL Players Tax:

Under Alberta’s new legislation, every player in the National Hockey League is subject to the NHL Players Tax.  Players are required to pay the tax as long as they are on the NHL team’s roster regardless of whether the athlete actually plays or not.
  The amount of tax to be paid by each player is determined by multiplying the NHL hockey income that the player earns from all games played in Alberta during the taxation year by 12.5%.
  All NHL players that play in Edmonton and/or Calgary as of October, 2002 are subject to this surtax.
  

The same formula for calculation of NHL Players Tax applies to all NHL players regardless of where the player maintains his permanent residence.  The actual amount of NHL Players Tax payable by each player will vary from player to player.  The Regulations provide that the player’s taxable salary for a game day is equal to the player’s base salary divided by the number of calendar days in the NHL regular season.
  The definitions and rules used to calculate an NHL player’s tax liability differs materially from Canada’s rules for the determination of taxable income of professional athletes.

Hockey players under contract to Alberta’s two NHL teams will pay considerably more NHL Players Tax than other players in the League.  Alberta’s tax authorities claim that the NHL Players Tax amounts to an additional average levy equal to 3.06% of the base salary of each Oilers and Flames player.
  The Oilers and Flames are scheduled to play 41 of 82 regular season games at home as well as at least 2 or 3 games each season as a visitor in the other Alberta rink.  Most Oilers and Flames players will have to pay tax at the rate of 12.5% of game day salary based on at least 43 “game days” each regular season compared to players on non-Alberta teams that, at the most, play 4 or 5 times in Alberta.  To illustrate how the NHL Players Tax will differentially affect players on Alberta’s two NHL teams, let us compare the situation for Edmonton’s goaltender, Tommy Salo, with that of Curtis Joseph of the Detroit Red Wings.  Salo is set to earn approximately $3,500,000 ($US) for the 2002-03 season while Joseph receives a regular season salary of $8 million ($US).
  Since Edmonton is scheduled to play 43 games in Alberta during the 2002-03 regular season, Salo will have to pay more than $163,300 or 3% of his total base salary in additional tax as a result of the enactment of the NHL Players Tax.   Detroit will only visit Alberta on three occasions during the 2002-03 regular season, so Joseph will be responsible for the remittance of approximately $26,000 or 0.2% of his total salary in additional tax to the Province of Alberta due to the NHL Players Tax.

Alberta tax authorities correctly indicate that the new levy will not transform the province into a high-tax jurisdiction.  Alberta has the lowest provincial income tax rate in Canada and one of the lowest combined federal and provincial/state rates in the NHL.
  Nonetheless, the NHL Players Tax requires the remittance of 12.5% or 1/8th of the taxpayer’s hockey salary for every game played in Alberta.  This levy is on top of any federal, provincial and foreign income taxes that the NHL player may be required to remit.  Although the calculation method used by the Province of Alberta effectively spreads the income of all players equally among game days and rest days, the surtax represents a noteworthy increase in the tax burden of players on the Edmonton Oilers and Calgary Flames.  The imposition of an additional 3% tax liability for Alberta NHL players effectively eliminates the tax rate advantage conferred on residents of the province. 

Reactions:

Not surprisingly, the NHL Players Tax has its detractors.  So far, the strongest criticism has been from the NHL player’s union, which argues that the new tax interferes with existing employer-employee relationships.  The National Hockey League Players Association (NHLPA) filed a formal letter of complaint with the Albertan finance minister as well as with the NHL several weeks after the legislation was passed in the Alberta Legislative Assembly.
 The player’s association argues that the NHL Players Tax violates the existing collective bargaining agreement between the NHL and NHLPA and constitutes a windfall for the two NHL teams based in Alberta at the expense of all players already bound to professional contracts.  Player representatives criticized the tax plan as an “outrageous” attempt to transfer resources from players to a select group of employers.
  


Many critics claim the NHL Players Tax is discriminatory on two grounds:  the levy is aimed exclusively to hockey players and those players on Alberta’s teams are unduly penalized by the new levy.
  The tax does not apply to NHL coaches, trainers, broadcasters, advertisers or other individuals and businesses that derive income as a result of NHL games being played in Alberta.  NHL players are required to pay the levy as a result of playing hockey in the Province of Alberta.  Individuals that play for the Edmonton Oilers and the Calgary Flames will have to pay considerably more tax than other NHL players.

The Government of Alberta has been criticized as high-handed in the manner it handled the announcement of the new tax levy and the ensuing debate.  The NHL Players Tax was first proposed in the provincial Budget Speech of March 19, 2002.  Even though the NHLPA indicated that it felt that the proposed levy infringed upon existing contractual arrangements of NHL players, the government proceeded to enact the legislation in the midst of the NHL playoffs without inviting comments from affected individuals or groups.
  The NHLPA failed to file its formal grievance of the NHL Players Tax prior to the legislation receiving Royal Assent on May 14, 2002.  To its credit the Alberta government was merely utilizing its constitutional tax authority to achieve a timely policy objective.  Provincial tax authorities were not legally obligated to respond to the NHLPA grievance or to the complaints of those affected by the new tax levy. 

CANADIAN TAXATION OF INCOME OF INTERNATIONAL ATHLETES


Professional athletes are subject to taxation in Canada if they are considered residents of Canada or if they earn income from a Canadian source.  While the tax liability of a Canadian resident is based on the individual’s worldwide income,
 nonresidents of Canada are liable for Canadian income tax only on income from a source within Canada.
  Where a nonresident athlete receives income or salary from a sports team based in Canada, Canadian tax authorities treat the athlete’s remuneration as employment income from a Canadian source.
  So any salary, wages or other remuneration paid to an NHL player by a Canadian-based hockey team would constitute employment income for Canadian tax purposes and form part of the athlete's taxable income in Canada. 

Tax payable by an NHL player is determined by the federal Income Tax Act.  The Federal Act provides guidelines for the computation of income from office and employment.  All income derived from Canadian sources including employment income, signing bonuses, endorsement revenues, dispositions of taxable capital property and investment income with a source in Canada are subject to taxation in Canada on a net basis under Part I of the Federal Act. Canada’s provinces also impose income tax on individuals who are resident and who earn income in the province.  Under the Tax Collection Agreements, all provinces except Quebec allow federal agencies to collect both federal and provincial personal income taxes.
  Tax rates vary from province to province.  Alberta currently has the lowest top marginal income tax rate in Canada.

Prior to the imposition of the NHL Players Tax, Alberta was the most favourable tax jurisdiction in Canada for professional hockey players.  Whether NHL players continue to enjoy preferential tax treatment in Alberta now that the NHL Players Tax is in effect will depend on whether the athlete is a resident of Canada; whether or not he plays for a team based in Alberta; and whether the player can claim a foreign tax credit on account of the taxes paid by him to the Alberta Treasury.  An athlete that is a resident of Canada may be eligible for a foreign tax credit on account of income taxes paid to U.S. federal, state and local governments.  Similarly, foreign residents may be entitled to claim a foreign tax credit in their home jurisdiction for the full amount of Alberta’s NHL Players Tax.  

The National Hockey League is an international organization.  Although the majority of NHL athletes are Canadians, an increasing number of hockey players were born and raised in countries such as Sweden, Russia, Finland, Slovakia, Czech Republic and the United States of America.
  Canada’s tax laws, like those of most other countries, place great emphasis on the determination of the “residence” of the individual taxpayer.  An athlete will be considered a resident for Canadian tax law purposes if he or she is permanently or “ordinarily resident” in Canada.  In most instances, residence is determined by reference to the particular circumstances of the individual.  Permanent or full‑time residency is established through various ties that an individual may have to Canada.  Canadian tax authorities consider a professional athlete to be a permanent Canadian resident for tax purposes if the athlete maintains a dwelling, furnishings and other property in Canada suitable for year round occupancy or has a spouse or dependents in Canada.
  In order for the foreign athlete to be considered "ordinarily resident" in Canada under the Income Tax Act, the individual would have to demonstrate a regular and lengthy nexus to Canada.
  The cases have defined ordinarily resident as "the place where in the settled routine of his life, he regularly, normally or customarily lives" and include an individual's connections, commitments, property, investments or employment.
  The determination of the location of the permanent residence of most NHL athletes will depend on the particular facts of each player.


An individual that is physically present in Canada for an extended period of time may be deemed a resident of Canada under certain provisions of the Income Tax Act.   Basically, an individual could be treated as a resident of Canada if the individual was physically present in Canada for 183 days or more even if he or she did not maintain a permanent residence within the country during the tax year.
  This “sojourning rule” would not typically apply to the NHL player that does not spend considerable leisure and off-season time in Canada.
  The provisions dealing with part-year residence in Canada, though, have particular importance for professional hockey players that are traded or change teams part way through a taxation year.  Where an NHL player is a resident of Canada for only part of the year and a permanent resident of another country for the balance of the taxation year, then all of income earned by the athlete from all sources during the period of time the athlete was considered a resident in Canada is subject to income taxation in Canada.
  In some cases, the apportionment of tax liability will depend on the number of days that the foreign resident was physically present in Canada for the purpose of attributing the player’s hockey remuneration to sources in Canada, the United States and elsewhere.
  

U.S. TAXATION OF INCOME OF INTERNATIONAL ATHLETES


Most NHL players are employed by teams based in the United States.  The format of the U.S. international income tax system is roughly similar to Canada’s with a major exception being that the U.S. also taxes its own citizens wherever they live.  U.S. citizens and residents are liable for tax on their worldwide income.  An NHL player that is neither a resident nor a citizen of the U.S. will be liable for U.S. tax if they perform services in the U.S. or earn income from an employer or other source located in the United States.
  U.S. residents receive a foreign tax credit for income taxes paid to foreign governments.  Since Alberta’s NHL Players Tax could be considered an income tax payable to a foreign government, it would be useful to briefly explore the U.S. tax rules that apply to NHL players.  


An individual who is a legal or permanent resident of the United States at any time during the calendar year is considered a United States resident for federal income tax purposes.
  A foreign NHL player may be considered a resident of the United States for income tax purposes if the player is physically present in the U.S. for an extended period of time.
  U.S. residents, resident aliens and non-residents are all treated in the same manner insofar as the calculation of taxable income is concerned.
  Under U.S. tax law, athletes must include all income from endorsements, appearances, signatures, likenesses and other personal services in the taxpayer’s gross income to the extent that the services are rendered in the United States.
  Where the taxpayer earns income or incurs expenses in two different countries, such as NHL athletes playing hockey games in both the United States and Canada, U.S. tax law requires the taxpayer to allocate his income and expenses from United States sources and from foreign sources.
    The determination of the U.S. tax liability of a non-resident NHL player will involve calculation of the number of days the athlete was physically present in the U.S. and an allocation of the athlete’s earned income to the period of time that the player was present within the U.S.
  


In addition to taxation at the United States federal level, most athletes are subject to subnational income tax based on state and local graduated rates.
  While an NHL player will not generally be considered a resident of a state if he is there for strictly temporary or transitory purposes, it is not uncommon for NHL players to encounter problems of competing tax claims and double taxation of certain income among U.S. states.
  At least 14 U.S. jurisdictions purport to tax part of the income earned by NHL players, usually in the form of a local tax on visiting professional athletes or entertainers.
  NHL players may be required to remit tax not only to the state of the player’s employer but also to the state or states where the player performs his services.
  The wide scope of the income tax laws of some U.S. states means that many NHL players are compelled to file an income tax return and remit tax in multiple jurisdictions.
 


TAX TREATIES AND THE TREATMENT OF PROFESSIONAL ATHLETES


Bilateral tax treaties modify a nation's tax treatment of the foreign income of its residents as well as the taxation of the domestic source income of non-resident taxpayers.  Tax treaties often attempt to resolve a number of issues such as the elimination of discriminatory tax treatment, the prevention of tax evasion through the promotion of information exchanges between tax authorities and the allocation of tax jurisdiction between nations.  Where an individual falls within the broad domestic rules that classify him or her as a resident of two or more countries, the tax treaty provides a means of resolving conflicting residency rules.  Canada is a party to over 80 bilateral tax treaties including almost every jurisdiction that is home to an NHL player. GOTOBUTTON Document1zzFN_F25   In most of Canada’s bilateral tax treaties, the residency of the taxpayer is determined by referring to the location of the taxpayer’s permanent residence or “habitual abode”.
 


Tax treaties distinguish income earned in the performance of “dependent personal services”, commonly referred to as employment income, from income derived from independent personal services.  Since the payment of a salary to a team athlete is characterized as employment income, Canada’s treaty article dealing with income from dependent personal services is often the most pertinent for NHL players.
  As a general rule, income from the performance of personal services is subject to taxation by the country where the activities giving rise to the income take place.  


The Canada-U.S. Income Tax Convention provides that a taxpayer’s income from the performance of dependent personal services will be taxed in the country where the services are performed if the remuneration is greater than $10,000 (which is the case for NHL players) or if the taxpayer is physically present in the country where the services are performed for more than 183 days in the taxation year.
  The Canada‑U.S. Income Tax Convention distinctly taxes the income derived by athletes from professional sports leagues, such as the NHL, having regular season games in both Canada and the United States.
  The treaty basically assigns primary taxing jurisdiction over an NHL player’s hockey salary to the country where the player performs his services but restricts source taxation of signing bonuses and other related income.
   In one of the few Canadian cases to deal with the taxation of NHL players, it was determined that certain bonuses paid to an athlete resident in a foreign country must be treated separately from salary income and, pursuant to the applicable tax treaty provision, could be subject to taxation in the player’s country of residence.
 

Foreign Tax Credits and the Categorization of Taxes


The residency of an NHL player will determine whether the player receives a foreign tax credit in connection with the payment of the NHL Players Tax.  Most countries strive to eliminate or mitigate double taxation by either exempting foreign source income from taxation or by allowing their own residents to claim tax credits on account of income taxes paid to foreign governments.  Canadian residents earning employment income in the United States will typically be required to pay income tax to U.S. federal and state governments.  Canada allows a credit against total Canadian tax liability for the amount of U.S. and other foreign income taxes paid by a Canadian resident.
  Similarly, where a non-resident of Canada pays taxes on account of hockey income earned in Canada, the jurisdiction where the player is resident will generally provide a credit to the taxpayer for the amount of Canadian taxes paid by the player.
  Canadian residents cannot claim a foreign tax credit for the NHL Players Tax because Alberta is not a foreign jurisdiction for Canadian taxpayers.
  



The foreign tax credit rules of most jurisdictions apply only to income taxes.  Income taxes levied by a subnational government such as a state, province or locality would fall under the treaty provisions authorizing the extension of international tax rules to the political subdivision of the state.
  On the other hand, foreign social welfare and payroll taxes, such as U.S. social security taxes and Canadian CPP deductions, are not creditable against the domestic tax liability of resident taxpayers.
  This distinction carries particular importance for the purpose of understanding the design of the NHL Players Tax.  The NHL Players Tax resembles a payroll tax in that it is a fixed levy directed to a specific number of taxpayers under particular criteria, namely, the base salary of NHL players for games played in Alberta.  However, by including the NHL Players Tax as part of its personal income tax laws, the Province of Alberta effectively ensured that the new levy would be treated as an income surtax and not as a payroll tax.  As a subnational tax on income, the NHL Players Tax qualifies for foreign tax credit treatment under most bilateral tax treaties.   


The amount of the tax credit granted by the resident jurisdiction depends largely on the particular tax rules of the country or state where the athlete is resident.  The foreign tax credit regimes of Canada, the U.S. and most European countries are subject to limitations that basically ensure that the amount of domestic taxation of domestic source income is not reduced by the credit provided on account of taxes paid to a foreign government.  Both Canada and the U.S. impose foreign tax credit limitations on a country-by-country basis.  NHL clubs will typically withhold and remit income taxes on behalf of all players employed by the team.  Where a Canadian team remits tax on behalf of a U.S. resident, the U.S. Treasury will grant a foreign tax credit to the U.S. taxpayer for any non-U.S. source income as long as the credit does not reduce the taxpayer’s domestic liability for U.S. source income.  Some U.S. jurisdictions also grant credits against the tax liability of U.S. resident hockey players for various U.S. state and local taxes.
  Where a U.S. NHL team remits tax to the U.S. Treasury on behalf of a Canadian resident, Canada will accede a foreign tax credit to the Canadian resident for the amount of U.S. taxes paid by the player.  The amount of the credit provided by each country – and by most nations in the world – will be limited by the respective differences in the top marginal rates of the source country and the player’s country of residence.

Summary of Canadian Taxation of International Athletes 


The application of the foreign tax credit rules involves considerations of taxpayer residence and the degree of income taxation at source.  The imposition of the NHL Players Tax will, in most instances, be handled in the following manner:

a) a Canadian resident that is on the roster of a Canadian‑based NHL team will have income deducted at source by the Canadian employer; the player’s world income will be taxed by Canada, subject to a tax credit for any U.S. income tax paid by the player in connection with services rendered in the U.S.; no credit will be provided to the Canadian resident on account of NHL Players Tax remitted on behalf of the taxpayer;

b) a non-resident athlete that is employed by a Canadian-based NHL team will be required to pay tax to Canada on all income earned in Canada because the athlete’s employer is resident in Canada; the athlete may also be liable for United States income tax calculated by applying U.S. tax rates to the NHL income of the athlete depending on the tax treaty, if any, between the player’s country of residence and the United States; the taxpayer’s country of residence will typically provide a credit to the taxpayer for income taxes paid by the player to the Canadian and U.S. governments (including any NHL Players Tax paid to the Alberta Treasury), but the credit or deduction may be limited if the tax rate in the source country exceeds the applicable rates of the player’s country of residence;

c) a Canadian resident on the roster of a U.S.‑based NHL team may be liable for Canadian income tax on income earned in Canada for games played or other related services rendered in Canada; the U.S. Treasury will require the withholding of income tax at source because the athlete’s salary is paid by a U.S. employer; the taxpayer will have to report his worldwide income to Canada and pay the balance, if any, of income tax due after receiving a foreign tax credit from Canada on account of income taxes paid to the U.S. (but no credit or allowance for the NHL Players Tax will be provided to the Canadian resident); and

d) a U.S. resident or any non-resident of Canada that is employed by a U.S.-based team will not receive a foreign tax credit from Canada but may be responsible for payment of tax on any income derived from the performance of services in Canada; the non-resident athlete will likely receive a tax credit for the amount of NHL Players Tax and other income taxes paid to a Canadian government.

Foreign residents that play hockey in Alberta may not benefit from the province’s relatively low income tax rates.  Since most countries levy an income tax on their resident’s worldwide income and give a credit for foreign taxes paid by the resident, Alberta’s low tax rates effectively provide more tax room to the player’s country of residence.  The NHL Players Tax would constitute an increase in the amount of taxation of the athlete’s employment income at source, but would not necessarily increase the overall tax liability of the nonresident player.  In such cases, the NHL Players Tax takes advantage of prevailing foreign tax credit rules by transferring additional tax revenues to Alberta at the expense of the foreign treasury.  The Alberta surtax will not increase the tax burden of the non-resident hockey player as long as the player’s country of residence provides full credit for all Canadian income taxes paid by the player.

NAFTA AND THE PRINCIPLE OF NON-DISCRIMINATION
Canadian governments inclined to provide financial assistance to local businesses that compete with U.S. businesses must be concerned with the provisions of The North American Free Trade Agreement (NAFTA).
  Indeed, the Alberta Finance Department went out of its way when introducing the NHL Players Tax to state that the new tax would not violate the provisions of NAFTA.
  The Alberta government’s position was that as long as all NHL players were treated in the same fashion, the tax would be consistent with NAFTA.  In fact, NAFTA accedes issues pertaining to the taxation of cross-border income to the bilateral tax conventions of its member nations.
  Since income tax measures are generally beyond the scope of NAFTA, North American governments have considerable freedom when enacting domestic tax rules.
 

The most pertinent concern of Alberta’s NHL assistance plan is not the tax measure itself but the channeling of government tax revenues to private businesses.  It is irrelevant whether all NHL players are taxed in an equal manner.  The critical issue is whether all NHL teams are treated in an equal or similar manner by governments.  NAFTA compels Canadian governments to accord “national treatment” to foreign and national businesses within the state.  National treatment with respect to a state or province means treatment no less favourable than the most favourable treatment accorded by each state or province to any like or competing providers of goods or services.
  The redirection of tax revenues by a provincial government to private interests represents a variation in the delivery of financial assistance to local businesses.  Alberta’s decision (and not the tax itself) to pay the proceeds of the NHL Players Tax to the owners of two professional hockey teams could be subject to challenge as a violation of the national treatment principles set out in NAFTA.  

THE INCIDENCE OF THE NHL PLAYERS TAX

A naïve interpretation of the incidence of the NHL Players Tax might suggest that the players alone begrudgingly bear the tax.  Under this simple-minded perspective, the net effect of the new levy would be to reduce players’ incomes in proportion to their ice time in Alberta.  Tax revenues would flow to team owners.  Fans would be indifferent as they are not being asked to incur any additional costs.  The reality is that the effects of the NHL Players Tax are unlikely to unfold in that manner.

The NHL Players Tax could be viewed as a differential payroll tax.  In so far as the levy increases the player’s relative tax burden, the player will avoid incurring the additional tax cost either by refusing to sign with an Alberta team or demanding compensation for the additional cost from the Alberta employer.  In unraveling the incidence of the tax, we can simplify the discussion by assuming that there are two kinds of hockey players, those that play for Calgary or Edmonton and those that do not.  The fact that non-Alberta players are subject to the NHL Players Tax on their in-Alberta playing time is a relatively minor complexity that can be addressed as a cost of earning NHL income for all hockey players.  The challenge is to determine who bears the incidence of the tax burden imposed on Alberta players. 

An old and true adage in tax incidence analysis is that you cannot tax anything that can move.   Taxpayers adjust to taxes by moving away from them in one way or another.  The more mobile the intended tax base, the more likely it is that targeted taxpayers will avoid the tax entirely.  The tax base in this case is the income that hockey players’ earn for their play in Alberta.  Income is determined by contractual arrangements between the team and the player. One way to mitigate liability in respect of the NHL Players Tax would be to shift remuneration from base salary to signing bonuses and deferred compensation arrangements.
  By refusing to treat all income in a non-neutral manner, the NHL Players Tax provides a financial incentive to players to structure contractual arrangements to avoid the burden of the tax.  

The NHL Players Tax is inequitable in that the burden will become increasingly borne by a shrinking group of hockey players.  In the short run, say within a contract cycle, only those players that are immobile or locked into their contracts will bear the tax.  Players currently under contract can complain, but their options are limited.  In such circumstances, players are stuck with the NHL Players Tax.  When new contract negotiations arise, however, Alberta players that have been paying the NHL Players Tax will point out to the Alberta team owners that they – the players – are fiscally penalized relative to players on non-Alberta teams.  Each Alberta player will demand a gross pay differential to correct the net differential or they may opt to play for another NHL team.
   If the Alberta fiscal penalty is not neutralized by higher pre-tax income, then players have the incentive to opt out of playing for an Alberta team. 

A hockey player’s income will be influenced by the values determined within the market for players.  There are quality differences among professional hockey players.  The fundamental economic point is that players are paid what they are worth to their employers, the team owners.  If Alberta team owners do not compensate their players for the NHL Players Tax, in other words if players’ pre-tax salaries are the same in Alberta and elsewhere while Alberta imposes a special tax, then the players who opt to stay in or move to Alberta would be accepting lower net-of-tax salaries than players elsewhere.  In the end players of equal ability will receive equal after-tax income regardless of which team pays their salary.  Anything, such as the NHL Players Tax, that arbitrarily enters into the equation to compromise that result will sooner rather than later be neutralized by a combination of players literally moving away from the tax or negotiation of higher pre-tax salaries to offset the tax.  The professional hockey market dictates that teams that pay lower after-tax salaries will tend to attract lower caliber players.  If team owners in Alberta compromise the quality of hockey by signing or hiring players of lower caliber, fans will lose interest, attendance will fall and media revenues will likely decline.  

Perhaps the NHL Players Tax will not lead to the demise of professional hockey in Alberta.  Alberta’s personal income tax rates are relatively low.  However, the imposition of a new tax disturbs the equilibrium and, accordingly, the effects of the tax will depend largely on its incidence.  Under plausible assumptions in tax analysis, the owners and the fans will bear the brunt of the tax and the players will escape unscathed.  Indeed, once the mobility – from team to team - of hockey players is taken into account the logical conclusion is that the final incidence will not fall upon the players.  Rather the incidence of the new levy will initially be passed onto team owners in Alberta.  If team owners intend to compete with team owners elsewhere in, say, Ontario or New Jersey, then the Alberta team owners must pay the competitive pre-tax salary that equates their players’ after-tax salary and after-tax salaries elsewhere.  Otherwise, if Alberta team owners fail to offer competitive pre-tax salaries, they de facto limit their salary offers to levels that are acceptable only to lower quality players at each level of the salary scale.  To the extent that winning hockey games is a matter of commercial consequence, Alberta team owners will be forced to absorb the tax on behalf of the players that they employ. 

The next question deals with the team owners’ options.  What if Alberta team owners opt to ignore the NHL Players Tax in their salary negotiations and, hence, defy the forces of the competitive market for hockey players?  Clearly, Alberta team owners will attract lower quality players than other NHL team owners.  The performance of Alberta’s hockey teams will suffer to the extent that player compensation influences the quality of hockey.  The tension between owners, who focus on profits and survival, and fans that desire strong, exciting and competitive teams, could detrimentally affect revenues, attendance and television ratings.  So if Alberta hockey players systematically receive lower after-tax incomes than players elsewhere, the long-term effect would be deterioration of the “hockey business” in Alberta.  It is the same in every professional sport.  So-called “small market cities” are often in chronic financial difficulty.   The small market franchise fails and the team relocates to a larger economic market.  Canadians have first-hand experience of the economics of the hockey business:  Winnipeg lost the Jets to Phoenix and Quebec lost the Nordiques to Colorado. 

Once the economic impact of the decision to reduce hockey quality is properly considered, team owners would obviously prefer to pursue other options.  The most likely avenue is that team owners will shift the incidence of the NHL Players Tax onto the fans of professional hockey.  Private team owners cannot be expected to absorb the tax.  Owners have made investments of capital in their teams and are inclined to preserve the return on their invested capital.  Capital is a mobile factor and, just like athletes, it will seek alternative employment where the return is greater.  The reasoning is straightforward: players (labour) and teams (capital) are close complements in the production of hockey entertainment.  Subject to an important qualification to be discussed below, the team owners will try to pass the NHL Players Tax on to the fans via increases in ticket prices and the price of media rights.  

The fans will ultimately bear the incidence of the NHL Players Tax.  Among players, owners and fans, the latter are the least mobile and, thereby, the most likely to bear the incidence of the NHL Players Tax.  Hockey fans will still have a choice, but it could be a difficult one.  Fans will get the quality of team and quality of hockey that they are collectively willing to pay for.  There is a price point at which higher ticket prices discourage fans from attending hockey games.  Once the point where fans withdraw their support is attained, the vicious cycle of deterioration begins.

Incidence and the Implications of Unconditional Grants to Owners

The qualification that leads to the conclusion that the NHL Players Tax will flow through to ticket prices and impose the incidence of the tax on fans is based on the proposition that players, owners and fans do not benefit directly from the revenues of the new levy as is normally the case for most taxes.  However, since Alberta tax authorities have indicated that tax proceeds will be redirected to the owners of Alberta’s hockey teams, the analysis of who really bears the tax must consider the implications of the government grant to owners.  In some respects, the government plan could be perceived as compensating owners for the expectation that players will pass the incidence of the tax onto team owners.  With their budgets enhanced by the transfer of funds from Alberta’s tax authorities, the team owners in Calgary and Edmonton would now be in a position to meet the players’ demand for higher pre-tax salaries without adversely impacting their pre-NHL Players Tax return on capital.  

As long as the owners reinvest all of the tax revenues that they receive into player salaries, the circularity of the money flow will return the situation to the pre-tax equilibrium.  If, as in a closed system, the revenue derived from a tax on factors of hockey entertainment flows back into hockey entertainment, then in a real sense nothing happens except a reallocation of money from players to team owners with a little bit lost due to the inefficiency of administering the tax.  

When introducing the NHL Players Tax, Alberta Finance Minister Patricia Nelson indicated that the province was allowing the owners of Alberta’s two NHL clubs to "in effect tax themselves, or their own players, to support their own teams".
  The government has not indicated that it would impose any conditions on the transfer of revenues to team owners.  If Alberta team owners opt not to reinvest in player salaries but merely retain the tax proceeds to boost owner’s return on invested capital, then the government’s plan would go askew.  Where tax revenue is extracted from the players and handed to the team owners, then the players’ after-tax income falls and the owners’ return on invested capital increases.  A loss for the players; a gain for the owners.   As before, the squeeze on players’ after-tax income would induce them to move to teams offering higher after-tax salaries or to negotiate higher gross salaries to remain in Alberta.  To the extent that team owners do not adjust salary offers to correspond to player demands, then the hockey-quality scenarios discussed above come into play.   Where there is a correlation between team performance and team revenues, such as ticket sales and the value of media or advertising rights, the decision to ice a lower caliber squad will adversely impact the economics of the team and the deterioration of the hockey product.  After all, hockey is professional entertainment.  

ALBERTA’S TAXING PROPOSAL MISSES THE NET


The NHL Players Tax challenges basic notions of equity and fairness in taxation with no public revenue gain.  The Alberta government is targeting an income-based levy to a select group of taxpayers.  Professional hockey players represent a politically easy target, a small and visible sector of high-income individuals.  The contract status and salaries of most hockey players are readily available to the public.  Alberta’s decision to impose a special tax on a designated group of individuals represents a disturbing abuse of provincial tax authority.  The second aspect of the government initiative, the delivery of financial assistance to private interests, raises a number of separate concerns.


The innovative design of the NHL Players Tax serves as a fiscal transfer mechanism from foreign government coffers to the Alberta Treasury.  The key factor will be whether the foreign jurisdiction where the player is permanently resident provides a tax credit equal to the additional tax paid by the player.  For non-residents of Canada, the NHL Players Tax could reduce the players’ tax liability in the players’ country of residence.  For instance, if we assume that Edmonton Oilers goaltender Tommy Salo is a resident of Sweden and that the combined federal-provincial rate of tax for hockey income earned in Alberta is at least 3% lower than Sweden’s top marginal tax rate on the world income of its residents, then the payment of the NHL Players Tax would be credited against Salo’s worldwide tax liability to Sweden. So the new levy has the effect of transferring additional tax revenues to Alberta with no increase to Salo’s total tax burden.  



Canadian residents cannot take advantage of the foreign tax credit rules for the NHL Players Tax.  Hockey players resident in Canada incur the full burden of the NHL Players Tax without the tax credit relief enjoyed by foreign residents.  Since the amount of tax payable by a player on an Alberta team over the whole season will be substantially greater than the amount of NHL Players Tax paid by visiting players, Canadian residents playing for an Alberta team will bear the largest burden of the new tax.  So in so far as it was an objective of the Alberta Government to encourage professional Canadian hockey players to stay and play in Alberta, then the government failed in its objective by creating the opposite tax incentive.  Unless salaries increase to compensate for the additional tax burden, the NHL Players Tax will lead to an outflow of Canadian resident NHL players from Edmonton and Calgary. 


The introduction of the team assistance aspect of the NHL Players Tax initiative is a fundamental feature and objective of the government’s plan.  From an economic standpoint, the circulatory interaction of team revenues and player salaries could avoid the deterioration of professional hockey in Alberta.  However, the Province of Alberta has entered into a no-win situation by agreeing to assist team owners through the redirection of tax revenues.  On one hand, the government’s plan to tax players and channel the proceeds of the tax to private interests could be attacked as interference with market activities and collective bargaining rights.  The government’s intrusion into private sector labour relations adds uncertainty to employment practices in other sectors of the economy.  By targeting the tax exclusively to a small and popular sector of economic players with no net public revenue gain, the government is flouting basic tax policy principles.    Furthermore, the delivery of grants to private businesses violates the spirit, if not the text, of the non-discriminatory provisions of the NAFTA.  


On the other hand, if the government provides grants to teams in Calgary and Edmonton without imposing the condition that the owners invest the proceeds into player salaries, then the NHL Players Tax could adversely affect the viability of hockey in these two cities.  The new levy penalizes current Oilers and Flames players for their loyalty and commitment to an Alberta team.  Players, such as Edmonton’s Tommy Salo, who signed long-term contracts with one of Alberta’s hockey teams before the introduction of the NHL Players Tax will have to absorb the full brunt of the additional tax levy.   Players that resign or sign a new contract with an Alberta team, such as Calgary’s Jerome Iginla, would factor the price of the tax into their salary negotiations.  Alberta’s team owners may not be inclined to increase salaries to offset the incidence of the tax.  Private owners may simply pocket the monies for a more favourable return on capital.  So if total team salaries remain at the same or similar levels, the NHL Players Tax would cause quality players to leave the Alberta teams.  NHL players should be expected to move to the jurisdiction where their net income after taxes would be the highest.   Since those who play for the Oilers or the Flames may pay considerably more NHL Players Tax than those that do not play for an Alberta team, players with the opportunity to play for a non-Alberta team will opt for do so.  Given that Calgary and Edmonton are already thought of as small-market cities that are unable to pay competitive salaries, the addition of a new tax may accentuate the flow of quality players away from the province.  Market forces will absorb the NHL Players Tax in a manner that would contradict the hopes and desires of Alberta’s loyal hockey fans.  Alberta has taken a shot at boosting hockey in the province, but they missed the net with the NHL Players Tax.
APPENDIX “A”  – THE LEGISLATION
Part 1.1

NHL Players Tax
Division 1
Interpretation and Application

Definitions

48.1(1)  In this Part,

(a)

“NHL” means the National Hockey League;


(b) “NHL hockey income” of an NHL player means income received directly or indirectly by or on behalf of the NHL player for performing hockey duties or services as a player for an NHL team;

(c) “NHL hockey income in Alberta” of an NHL player means that portion of NHL hockey income of the NHL player that is determined in accordance with the regulations under section 48.5 to be NHL hockey income in Alberta;

(d) “NHL player” means a player on the roster of an NHL team, whether the player is resident in or outside Canada;

(e)

“NHL team” means any team in the NHL.

(2) For the purposes of this Part, an NHL player performs hockey duties or services in Alberta as a player for an NHL team


(a)
when the player participates in an NHL hockey game in Alberta, and

(b)
when the player is in the facility in which an NHL game is being played for all or part of the game, although the player is not participating in the game.

Application of Parts of Act

48.2(1)
Parts 1 and 3 do not apply to tax payable under this Part.

(2) Subject to this section and the regulations under section 48.5, section 1 and Parts 2 and 4 apply with the necessary modifications to tax payable under this Part.

(3) For the purposes of this Part, a reference in Part 2 or 4 to tax payable under this Act is to be read as a reference to tax payable under Part 1.1.

(4)  
For the purposes of this Part, if a provision of the federal Act or a federal regulation applies for the purposes of this Part,

(a) a reference to Canada Customs and Revenue Agency or the Commissioner of Customs and Revenue is to be read as a reference to the Provincial Minister, and

(b) a reference to the Attorney General of Canada is to be read as a reference to the Minister of Justice and Attorney General of Alberta.

Division 2
Liability for tax

48.3(1)  An NHL player who performs hockey duties or services while in Alberta shall pay tax as required by this Part.

(2)  Tax payable under this Part is in addition to tax payable under Part 1.

Division 3
Computation of Tax

Amount of tax payable

48.4   The tax payable under this Part by an NHL player who has NHL hockey income in Alberta in the taxation year is the amount determined by the formula:    A x B

where

A
is 12.5%; and



B
is the NHL hockey income in Alberta of the NHL player for the year.

Regulations

48.5    The Lieutenant Governor in Council may make regulations

(a)
determining what constitutes NHL hockey income in Alberta;


(b) varying the provisions of, or substituting other provisions for, sections 50, 51, 52, 53, 54, 55, 69 or 76 and making those varied or substituted provisions applicable to tax payable under this Part;

(c) respecting the giving of a tax credit in a taxation year to an NHL player resident in Alberta who has paid tax under this Part and who pays in that taxation year a similar tax imposed in another province or territory of Canada.

Application

48.6
This Part applies

(a) for the 2002 taxation year, but only in respect of hockey duties or services performed after August 31, 2002, and

(b) for the 2003, 2004 and 2005 taxation years.

APPENDIX “B” – THE NHL TAX REGULATIONS 

ALBERTA REGULATION. 171/2002 (August 7, 2002)       [Reference:  2002_377O.C. 377/2002]

The Lieutenant Governor in Council makes the NHL Tax Regulations set out in this Appendix. 

Recommended by Minister of Finance under Authority of Alberta Personal Income Tax Act Section 48.5.

Interpretation  

1(1)  In this Regulation, a reference to a provision of the federal Act is a reference to that provision as it applies for the purposes of Part 1.1 of the Alberta Personal Income Tax Act.

 (2)  If a provision of the federal Act or federal regulations applies for the purposes of Part 1.1 of the Alberta Personal Income Tax Act, a reference in that provision to prescribed means prescribed as defined in section 1(1)(p) of the Alberta Personal Income Tax Act.

NHL income in Alberta  

2    (1)  In this section,

(a) “base salary” of an NHL player means Paragraph 1 Salary as defined in the Collective Bargaining Agreement between the National Hockey League and the National Hockey League Players Association for the period September 16, 1993 to September 15, 2004;

(b) “game day” means a day in the regular NHL season on which the player performs hockey duties or services in Alberta for an NHL team.

(2) NHL hockey income in Alberta with respect to an NHL player is the sum of the player’s taxable salary of all game days in the taxation year.

      (3) 
The NHL player’s taxable salary for a game day is determined in  accordance with the following 

formula:         A divided by B

where       
A is the base salary of that player in effect on the game day;

          
          

B is the number of calendar days in the NHL regular season in 

which the game day occurs.

Section 50 varied  

3   For the purposes of Part 1.1 of the Act, section 50 of the Act is varied by renumbering it as subsection (1) and by adding the following after subsection (1):

            (2)  The aggregate of the information provided in respect of an NHL player under section 153 of the federal Act is deemed to be a return of income for that player for the purposes of Part 1.1 of the   Alberta Personal Income Tax Act.

(3)  Notwithstanding subsection (2), an NHL player is not relieved of the duty of ensuring that the return of income required under subsection (1) is made.

Section 51 varied  

4   For the purposes of Part 1.1 of the Act, section 51 is varied

        (a) in subsection (1) by adding “except subsection (6)” after s.153;

        (b) by adding the following after subsection (3):

(3) In the application of subsection 153(1) of the federal Act, the portion after paragraph 153(1)(t) of the federal Act is deemed to read as follows: 

shall deduct or withhold from the payment for every month in which there are game days 12.5% of the NHL player’s taxable salary determined in accordance with section 2(3) of the NHL Tax Regulation for all the game days in the month and shall remit that amount in the prescribed manner to the Provincial Minister on account of the NHL player’s tax for the year under Part 1.1 of the Alberta Personal Income Tax Act, accompanied by a return in prescribed form, on or before the 15th day of the following month.

 (5)  Every NHL team is required no later than February 28 following the taxation year to provide to each NHL player who had NHL income in Alberta during the taxation year while a member of that team a summary of the information provided by the team under section 153 of the federal Act with respect to that player in such a manner that the NHL player can determine the total amount deducted or withheld.

Section 52 varied  

5   For the purposes of Part 1.1 of the Act, section 52 is varied

        (a) in subsection (1) by striking out “156, 156.1” and substituting “156.1(4)”

        (b) by repealing subsections (3) and (4).

Section 69 varied  

6   For the purposes of Part 1.1 of the Act, section 69 is varied by renumbering it as subsection (1) and

        (a) by adding in subsection (1) “except subsection (3.1)” after 220;

        (b) by adding the following after subsection (1):

(2)  Notwithstanding the Financial Administration Act, the Provincial Minister may at any time waive or cancel the imposition of or liability for any penalty or interest imposed or payable under this Act.

Section 76(1) substituted  

7   For the purposes of Part 1.1 of the Act, section 76(1) is substituted by the following:

76(1)  Section 227 of the federal Act applies for the purposes of this Act, except (a) that section shall be read without subparagraph (8.3)(a)(i), and (b) subparagraph (8.3)(a)(ii) of that section shall be read without the phrase “where that other person is resident in Canada”

Interest rate  

8   Any reference in the federal Act or in the federal Regulation, as they apply for the purposes of Part 1.1 of the Alberta Personal Income Tax Act, to “interest at the prescribe rate” is to be read as the interest rate set out under section 3 of the Alberta Corporate Tax Regulation.
�   Eight of the 24 teams in the League in the 1994-95 season were located in Canada.  In 2002-03, one-fifth or six out of 30 NHL teams are based in Canada.  Calgary and Edmonton are two of the Canadian cities that currently host an NHL franchise; Toronto, Montreal, Vancouver and Ottawa are the other remaining Canadian teams.


  


�   The Quebec Nordiques relocated to Colorado in 1995.  The Winnipeg Jets became the Phoenix Coyotes in 1996.  Now twenty-four of the 30 teams  (80%) in the NHL are based in U.S. cities.





�   The torrent of media criticism of the proposed government initiative, which offered limited grants and loan guarantees to Canada’s NHL team owners with stringent conditions, led the government to retract its offer within weeks of the announcement.  For a newspaper critique of the federal proposal, see “Bailing Out NHL Teams is Way Offside”, National Post, Opinion Editorial (January 5, 2000) by Walter Robinson and Michael Taube.





�   See “Taxpayers Must Stop Ottawa’s Plan to Bail Out the NHL”, a compilation of online articles and petitions sponsored by Canadian Taxpayers Federation at � HYPERLINK "http://www.taxpayer.com/NHL.htm" ��www.taxpayer.com/NHL.htm� (January 27, 2000).





�  In a document released with its Budget papers, the Alberta Finance Department explained the tax as a way of providing the NHL teams in Calgary and Edmonton “with additional revenue for operational purposes, while not costing the general public any money”: see Ed Greenberg, “NHL Players Tax: Backgrounder” (Edmonton, March 19, 2002).


�  The Alberta Personal Income Tax Amendment Act, 2002, SA 2002, c-6 received Royal Assent on May 14, 2002 [hereinafter referred to as the “Amendment Act” and attached to this article as Appendix “A”].  The Amendment Act incorporates the NHL Players Tax into Alberta Personal Income Tax Act, R.S.A. 2000, c.A-30 [the Alberta Personal Income Tax Act as amended is hereinafter referred to as the “Act”].





�   The provisions establishing the NHL Players Tax became effective upon proclamation of the Amendment Act, which occurred on May 14, 2002:  s. 19 of the Amendment Act.  Subsection 48.6(a) of the Act provides that the NHL Players Tax shall apply to the 2002 taxation year but only to the applicable game day after August 31, 2002.


�  Quote taken from online article written by Darcy Henton, “Oilers, Flames players will pay brunt of new pro tax to aid Alberta teams” (March 19, 2002) available at www.faceoff.com.


� According to NHL Team Marketing survey, Edmonton had the lowest ticket prices among all 30 NHL clubs for the 2002-03 hockey season:  “Ticket Prices Show Only Slight Increase” at � HYPERLINK "http://www.usatoday.com/sports/hockey/nhl/2002-10-10-rink-report" ��www.usatoday.com/sports/hockey/nhl/� (released October 10, 2002).  Nonetheless, representatives of the Edmonton Oilers claim that the new tax levy is necessary in order for the club to avoid ticket price increases:  see Shane Holladay, “Oilers Tickets to go up if NHL Players Tax Axed” (June 6, 2002) available at � HYPERLINK "http://www.canoe.ca" ��www.canoe.ca�.





�  The NHL’s Currency Stabilization program and the Canadian Currency Equalization Plan are separate schemes found in the current NHL's Collective Bargaining Agreement. The Currency Stabilization program provides annual grants to four Canadian NHL teams (the Flames, Oilers, Canucks and Senators) as long as the eligible team satisfies certain criteria, such as season ticket sales and advertising revenues.  The Currency Equalization program provides assistance only to those Canadian teams that are in the bottom one-third of the league in terms of annual revenues and the form of equalization applies only to the team’s restricted free agents (qualifying Canadian teams will be able to match any U.S. dollar offer sheet from an American team in Canadian dollars).  See  � HYPERLINK "mailto:charlton@calgarypuck.com" �Rick Charlton�, “A Tale of Two Cities” (May 9th, 2002) at � HYPERLINK "http://www.calgarypuck.com" ��www.calgarypuck.com� for commentary on how the Calgary Flames, but not the Montreal Canadians, qualify under both of these NHL programs in 2002.





�   The Breakaway to Win lottery, which was introduced in January, 2002, is a special ticket lottery operated by the Western Canadian Lottery Commission (the umbrella organization for lotteries conducted in Alberta, Saskatchewan and Manitoba) with the proceeds to go to the Calgary Flames and Edmonton Oilers:  see Sean Maxwell, “Tax Subsidies for Professional Sport” (2002) where it is queried whether this lottery, being a sharply regressive form of taxation, is not merely a hidden way of redirecting funds away from the usual recipients of gaming receipts (charities) to private benefactors, an outcome that would be politically unacceptable if done in a more direct fashion.





�  See Greenberg, supra note 5, Answer to Question 1.  Annual administration costs (estimated at $150,000) are to be deducted from the revenues raised by the NHL Players Tax.  The calculation of “administration costs” may be a difficult task as personal income tax collection is a federal responsibility pursuant to current tax collection agreements.  Since the administration of the NHL Players Tax is isolated from usual tax collection mechanisms, Alberta tax authorities may simply set aside a block amount to cover direct and indirect administration costs.  


�  The NHL Players Tax is expected to raise an additional $6 million per season or about $3 million per team:  see Greenberg, supra note 5.





�   Under U.S. federal income tax law, the interest income on bonds issued by state or local governments is exempt from taxation in the hands of the bondholder.  By effectively reducing the costs of raising capital, tax-exempt bonds have been widely used by U.S. municipal and local governments to finance the construction of arenas and other facilities to entice prospective professional sports teams.





�  Representatives from Edmonton Oilers, Calgary Flames and Vancouver Canucks claim that the Alberta tax plan will effectively assist small-market Canadian franchises without tapping into general public revenues:  see Henton, supra note 8 and Maxwell, supra note 11.


�   See Greenberg, supra note 5, where special reference is made to the proposed tax complying with the provisions of NAFTA.





�   "I'm sure that other provincial jurisdictions that have NHL teams will look at it as well, based on the Alberta model":  Premier Ralph Klein in reply to a query as to whether he believes other Canadian teams will decide to follow Alberta’s lead, as quoted in Henton, supra  note 8.   





� Quebec’s Finance Minister subsequently indicated that Quebec would not be following the Alberta initiative because of the administrative difficulties of applying the tax and the possibility that the structure of the tax plan would contravene the provisions of NAFTA:  Canadian Press, “Quebec rejects tax on NHL Players” (October 5, 2002) at � HYPERLINK "http://www.tsn.ca" ��www.tsn.ca�.





�  The tax legislation applies to participants as well as to any player on the roster of an NHL team that is in the facility in which an NHL game is being played for all or part of the game even though the player may not be participating in the game: see subsection 48.1(2) of the Act.  Practices and preseason games are not taxed.  It is intended that the tax levy apply to all players on an NHL team’s 23-man active roster.  Players on the disabled list may have to pay the tax if they are required to be at the hockey rink for a game played in Alberta.


�  Section 48.3 of the Act.  


�   The legislation expressly provides that the NHL Players Tax shall commence after August 31, 2002 and shall continue in effect until at least December 31, 2005:  section 48.6 of the Act.  Tax did not become payable until the 2002-2003 NHL regular season started on October 9, 2002.





�   Alberta Regulation 171/2002 (otherwise known as the NHL Tax Regulations) was approved on August 7, 2002 and is appended to this Article as Appendix “B” [hereinafter referred to as the “Regulations”]  Subsection 2(2) of the Regulations provides the NHL hockey income in Alberta with respect to an NHL player is the sum of the player’s taxable salary of all game days in the taxation year.    





�  In October, 2002, the Alberta Government released a publication that endeavoured to explain the calculation and collection of the NHL Players Tax (viewed online at � HYPERLINK "http://www.gov.ab.ca/publications/tax_rebates/nhl/overview.html" ��www.gov.ab.ca/publications/tax_rebates/nhl/overview.html�).  The base salary for purposes of the NHL Players Tax does not include signing bonuses, deferred compensation or performance bonuses that would be included in the income tax base of Canadian taxpayers.  The calculation of liability for NHL players is also unconventional in that the new tax is predicated on the length of the regular season measured in calendar days (e.g. 160 days) as opposed to games (82 games).  Furthermore, the tax period for the NHL Players Tax is the NHL Regular Season and not the taxation year (i.e. calendar year) typically used for the calculation of personal income taxes.





�   See Holladay, supra note 9.  If the NHL Players Tax were to be calculated using a denominator involving games in the regular season instead of length of the regular season, the additional average tax levy would amount to 6.55% of the base salary of Oilers and Flames player.  In Henton, supra note 8, the Alberta Finance Department allegedly provided differing tax rates by claiming that Edmonton and Calgary hockey players earning $1.5 million in Canadian funds will pay nearly $44,000 (approximately 2.93%) on account of the NHL Players Tax while a player earning $4.7 million Cdn. a year will pay about $131,000 (or 2.8%) extra as a result of the new tax.  





�   Salary figures taken from NHLPA sources as reported at � HYPERLINK "http://www.nhlpa.com" ��www.nhlpa.com� (and The Globe and Mail, October 10, 2002, at S-2).  Base salary for the 2002-03 season includes training camp, pre-season games and regular season games.   





�   For tax calculation purposes, the regular season is treated as being 180 days in length.  Most veteran goalie and player contracts provide for payment of full salary regardless of whether the goalie or player actually participates in the NHL game.  Since all player salaries reported by the NHLPA are denominated in US$, the Canadian tax liability for the purposes of the NHL Players Tax was determined by converting US$ to Canadian currency using a $0.64 Canadian Dollar or a US$ exchange rate of 1.5625.





�   See Joanne Ireland, “Tax Factor in Players’ Wheel of Fortune”  (June 8, 2002) at � GOTOBUTTON BM_1_ www.faceoff.com.�  In this article, government officials state that even after the NHL Players Tax is in place, Alberta's tax base will still be lower than 25 of the 30 teams in the NHL.  It is indicated that NHL players based in Dallas, Tampa Bay, Florida and Nashville are the only ones that will allegedly have a lower tax burden than those playing for the two Alberta teams.





�  The NHLPA filed a formal complaint against the NHL Players Tax on June 3, 2002.  The grievance subsequently proceeded to arbitration.  NHL owner representatives did not present any arguments at the hearing of the NHLPA grievance apparently because they felt that the players’ case lacked merit in that it challenged a government tax initiative: see “Hockey tax in hands of Arbitrator” (News Release:  October 28, 2002) at � HYPERLINK "http://www.sportsbusinessjournal.com" ��www.sportsbusinessjournal.com�. 


�  Ted Saskin, senior director at the NHLPA, describes the NHL Players Tax as “Outrageous…We know of no situation where a private company can go to a government to effectively get their wage bill reduced, which is what has happened here. This is taking money from an employee and sending it right back to his employer.  It basically changes what the employer and employee have agreed to on their wage contract”: see Sawan, “Alberta defends Hockey Tax Plan” (June 5, 2002) in � HYPERLINK "http://www.hockeyinformer.com/web/headlines" ��www.hockeyinformer.com/web/headlines�.


� The NHL Players Tax is perceived as discriminatory by players and player representatives because the tax is targeted only to NHL players and the bulk of the tax load is borne by 50 players in Alberta:  see Scott Cruickshank, “Millionaires on Ice cool to taxing situation:  Being singled out not fair, Calgary players argue” (March 21, 2002); and Scott Cruickshank, “NHLPA protests Alberta Levy” (June 5, 2002), all at www.faceoff.com.


�  The fact that the tax legislation received Royal Assent within two months of its introduction surprised many of the players most affected by the levy.  For instance, Craig Conroy of the Calgary Flames, a native of Potsdam, New York, said that: “I didn't really hear about it and, all of a sudden, it goes through.  If this was in the U.S., this might take five years to pass. It just doesn't seem like things can get done that quick. It's a tax out of the blue, and you're going to lose some money. It's just weird how quickly things happen":  from Cruickshank, “Millionaires on Ice Cool to taxing situation:  Being singled out no fair, Calgary players argue”,  ibid.


�   Subsection 2(1) and section 3 of the Income Tax Act, R.S.C., 1985, c.1 (5th Supp.) (hereinafter referred to as the “Federal Act”).  





�  Non-residents are subject to tax in Canada pursuant to subsection 2(3) of Part I of the Federal Act.  Paragraph 115(1)(a) of the Federal Act provides that non-residents are taxable in Canada if they are “employed in Canada” and income is attributable to the duties of the office or employment performed by them in Canada.  


� Revenue Canada, Interpretation Bulletin IT 168R3, Athletes and Players Employed by Football, Hockey and Similar Clubs, (May 13, 1991) confirms that team athletes are to be treated as employees for tax purposes. 


 


�   As of January 1, 2002, all of the provinces moved away from charging their provincial tax as a percentage of the federal tax payable towards a system where each province charges its tax as a percentage of the provincial taxable income of the taxpayer.  Alberta recently implemented a single rate system for calculating the personal income tax liability of Alberta residents.


 


� The 2002 top personal income tax rates across Canada can be summarized from lowest to highest as follows:��� INCLUDEPICTURE "http://www.ca.taxnews.com/tnnpublic.nsf/9d145d06dc97420c85256944005b8c6b/c6ad33e9bfc6e6928525695800046d34/Body/2.318E?OpenElement&FieldElemFormat=jpg" \* MERGEFORMATINET ����


�   A total of 590 Canadians spent time in the NHL during the 2001-02 season representing 55% of the total 1068 NHL players that season.  In 1981 (twenty years earlier), Canadians accounted for 83% of all NHL Players.  In addition to the 590 Canadians in the NHL last year, there were 308 Europeans, 168 Americans and 2 players from other areas of the world:  from D’Arcy McGrath, “The Globalization of Hockey” in The Sports Forecaster Hockey Magazine (Toronto:  2002) at 16.





�  See Revenue Canada Interpretation Bulletin IT�221R2, Feb. 25, 1983, as amended by a Special Release dated Feb. 20, 1991, which indicates that Canadian tax authorities will give considerable weight to factors such as the maintaining of personal property or societal ties to Canada as facts that demonstrate residency in Canada for an individual.


�  Subsection 250(3) of the Federal Act provides that reference in the Federal Act to a person resident in Canada includes a person who was ordinarily resident in Canada at the relevant time.


�  Canadian courts consider the following circumstances, among others, as evidence of the residence of the taxpayer:  residence of the individual's family, club memberships, bank accounts, taxpayer’s mailing address, employment and location of taxpayer’s investments and property. The Supreme Court of Canada in Thomson v. M.N.R., [1946] C.T.C. 52, 2 D.T.C. 812 stated that there must be a "durable concurrence of a number of circumstances" that would give rise to Canadian residency [at 816]; see also The Queen v. K.F. Reeder, [1975] C.T.C. 256, 75 D.T.C. 5160 and Lee v. M.N.R., [1946] C.T.C. 52, 2 D.T.C. 812 (S.C.C.).


�  The physical presence test (also referred to as the “sojourning” rule) set out in paragraph 250(1)(a) of the Federal Act provides that a person shall be deemed to be resident in Canada throughout the taxation year if the person “sojourned in Canada in the year for a period of, or periods the total of which is, 183 days or more.” 


�   While it is possible for the deemed residency provisions of the Federal Act to apply to foreign players in the NHL, it seems that most NHL players do not stay long enough in their city of employment to satisfy the physical presence test.  Even though the length of the NHL season from pre-season practices through to the end of the Stanley Cup playoffs goes far beyond 183 days, NHL players like most professional team athletes play half of their games away from home.  So in order for a foreign player to be physically present in Canada in total for a period of 183 or more days, the NHL player would have to structure his off-season pursuits in a manner encompassed by the deemed residency provisions of the Federal Act.  For a review of how professional athletes can locate their off season regiment to reduce their U.S. tax burden, see Jeffrey Adams, “Why Come To Training Camp Out of Shape When You Can Work Out in the Off�Season and Lower Your Taxes: The Taxation of Professional Athletes” (1999) 10 Ind. Int'l & Comp. L. Rev. 79.





�   The general rule for determining income and expenses of a part-time resident taxpayer of Canada is found in subsection 250(2) of the Federal Act.  Basically, if the individual is resident in Canada for part of the year and resident elsewhere for the remainder of the year, then the individual will be treated in the same manner as a full-time resident of Canada for the period of the taxation year that the taxpayer was considered as a resident of Canada.





�  In Revenue Canada document no. 9601625, May 13, 1996, Revenue Canada provided the following statement to assist in respect of source withholding by a Canadian employer:  





The apportionment for athletes should reflect the actual number of days an athlete was present in Canada in a team’s season beginning with the first day of pre-season training camp until the last day on which his team plays in a playoff game.  Where an athlete spends a part of a day in Canada, such day would be considered a day present in Canada.  This method applies to regular season salary and performance bonuses based on performance over the entire season.  Other remuneration in respect of athletic services may require the use of a different formula.  The Canadian team will have to make an estimate of such determination in order to withhold any amount required by virtue of paragraph 153(1)(a) of the Act and section 100 of the Regulation.





�  See ss. 2(d), 871, 877 and 7701(b)(1)(B) of Internal Revenue Code 1986, as amended (hereinafter referred to as “the Code”).  The Code refers to foreign resident taxpayers as non-resident aliens.


�  In addition to citizens and permanent residents of the U.S., section 7701 of the Code provides that a nonresident may be considered a U.S. resident for tax purposes if the individual holds or applies for an alien registration card (i.e. a 'green card') during the calendar year.  In lieu of obtaining a green card, some foreign athletes choose to obtain a temporary work permit that would allow the athlete to work in the United States for up to one year.  


�  Paragraph 7701(b)(3) of the Code sets out the deemed residency presence requirements for foreign individuals.  A taxpayer will be treated as a resident of the United States if the taxpayer is "present in the United States on at least 31 days during the calendar year" � GOTOBUTTON Document1zzFN_F53 � and "the sum of the number of days on which such individual was present in the United States during the current year and the [two] preceding calendar years ... equals or exceeds 183 days”.  Basically, U.S. tax authorities count each day that the individual was present in the United States in the current taxation year as one full day with each day of presence in the United States for the first preceding calendar year counting as one�third of a day and each day of presence in the United States for the second preceding taxable year counting as one�sixth of a day:  see Stephanie C. Evans, “U.S. Taxation of International Athletes: A Reexamination of the Artiste and Athlete Article in Tax Treaties”, 29 George Washington J. Int'l Law & Economics (1995) 297, at 300.


�  See Code § 162(a).


�  See Code § 61.  Compensation received from professional teams, whether a salary or a performance bonus is taxable in the year it is received:  Treas. Reg. 1.61�2(a).  Bonuses that are a part of an athlete’s contract and do not require the performance of services at any time may not be treated as  "wages" and, therefore, may not be subject to income tax withholding at source.  U.S. Courts have confirmed these principles in two prominent cases involving NHL players. In Stemkowski v. Commissioner, 690 F.2d 40, 46 (2d Cir. 1982), the Second Circuit court determined that the player could not include off�season days in total days compensated since the salary was based on the NHL season.  In Linseman, 82 TC 514, the Tax Court held that a signing bonus was not a covenant not to compete (as was the then position of the IRS) but rather an inducement to perform future services.  It was determined by the Court that the signing bonus should be apportioned to U.S. sources based on the number of games the NHL team was scheduled to play in the U.S. during the first season of the contract.





�   Section 861(a)(3) of the Code provides in part that compensation for labor or personal services performed in the United States shall be treated as income from sources within the United States.  Code section 862(a)(3) provides that "compensation for labor or personal services performed without the United States" shall be treated as income from sources outside the United States.  Income Tax Regulation section 1.861�4(b) provides a mechanism that allows the athlete to allocate the income earned by the player between United States sources and foreign sources.


�  See Daniel Sandler, “The Taxation of International Entertainers and Athletes” (Kluwer Law International, 1995), at 153. The determination of the amount of income earned by an NHL player that is not a resident of either Canada or the U.S. will often depend upon the terms of the individual's employment contract. If the contract specifies an allocation of income between sources in the United States and Canada, then the Internal Revenue Service demands that the allocation be reasonable. If no contractual allocation exists, then under U.S. tax law the percentage of the athlete's compensation categorized as U.S.�source income will be calculated based on the total number of days the taxpayer performed services in the U.S. as a fraction of the total number of days over which the compensation was paid to the taxpayer:  see Internal Revenue Code Reg. S. 1.861-4(b).


�  The calculation of the amount of U.S. tax payable by an NHL player will vary depending on the state where the athlete’s residence was based.  For instance, California has one of the highest state tax rates in the country while Florida does not impose a state income tax at all. � GOTOBUTTON Document1zzFN_F77 � State residence is usually determined by reference to where the athlete is permanently domiciled:  see Adams, supra note 40, at 89-91.


�  Problems arise when a state, like New York, subjects nonresident athletes to state income tax even if the athlete is employed by an out�of-state team and only visits the state to play a road game.  The calculation of the tax base could differ from state-to-state.  For instance, California tax authorities calculate an athlete’s taxable income based on the number of days physically present in the State (including practices and training days) instead of utilizing the games played approach used in other jurisdictions.  See John Salmas, “Professional Athletes Taxed to Death? Even They Can Strike Out!!!” (1997) 4 Sports Law. J. 255, at 270-271.


� Columbus, Ohio is the latest city to impose a tax on visiting NHL players, effective as of January 1, 2002.





�  Several years ago, Robert Goodenow, executive director of the NHLPA indicated that state tax rules resulted in onerous filing requirements for NHL players: “Some players are required to file six, seven, eight tax returns because of the ramping up of local tax office,” quoted in E. Douglas Banks, “Boston Attorney Seeks Consistency in Athlete Taxation: Says Pro Athletes Can Be Taxed in Every State Where They Play Games” Boston Business Journal (March 5-11, 1999).  


�  Unlike U.S. jurisdictions tax that only visiting entertainers and athletes, the NHL Players Tax is targeted only to NHL players.  NHL players are personally responsible for ensuring administrative compliance with the NHL Players Tax legislation:  s. 3(3) of NHL Tax Regulations.  NHL teams must remit the prescribed amount of tax accompanied by a return in prescribed form to the Alberta Minister on a monthly basis:  NHL Tax Regulations,  s. 4. 


 


�   See, for instance, “Convention between Canada and the United States of America with Respect to Taxes on Income and on Capital”, signed at Washington, D.C. on September 26, 1980, as amended by First Protocol signed on June 14, 1983, by Second Protocol signed on March 28, 1984, by Third Protocol signed on March 17, 1995 and  by Fourth Protocol signed on July 29, 1997[hereinafter referred to simply as the “Canada�U.S. Income Tax Convention”], Article IV, which sets out several rules that provide for the individual to be treated as a resident of only one treaty partner country. The treaty first makes reference to where the individual has a permanent home. If the taxpayer has a permanent home in both Canada and the U.S., then tax authorities will look to where the individual maintains an habitual abode.  If the person's habitual abode cannot be readily determined, then the tax treaty provides for the individual to be a resident of the Contracting State of which he is a citizen, provided that if the person is a dual citizen of Canada and the U.S., then it will be left to the tax authorities to decide the individual’s residency by mutual agreement. 





�  The OECD Model Convention and most of Canada’s bilateral tax treaties also contain a special provision dealing exclusively with international athletes and entertainers (or artistes).  In many instances, the treaty provision for taxation of income of athletes and entertainers (or artistes) stipulates that the employment income of such taxpayers should be taxed in a manner similar to the taxation of income from other dependent service activities.  See Organization for Economic Cooperation and Development, Taxation of Entertainers, Artists and Sportsmen (Paris: Head of Publications Services, OECD, 1987).


�   Article XV of the Canada-U.S. Income Tax Convention.





�   See Canada�U.S. Income Tax Convention , Article XVI.  Paragraph 1 of Article XVI of the Convention states that an athlete cannot use Articles XIV or XV (and, thereby, may be liable for tax in the country where the athlete is a nonresident) if the income earned by the athlete in the source country exceeds $15,000.  Paragraph 2 states that if an athlete or artist earns income in the country where the athlete is not a resident and the income goes to a third party (a loan out corporation or other agent), then the nonresident country can tax that income without being subject to the $15,000 provision.  Paragraph 3 of Article XVI indicates that athletes playing in a professional sports league with games in both Canada and the U.S., such as NHL players, are exempt from the application of paragraphs 1 and 2 of Article XVI.  Paragraph 4 indicates that an amount paid as an "inducement to sign" (signing bonuses) may be taxed by the nonresident country but at a rate not exceeding fifteen (15%) percent.





�   See Canada-United States Income Tax Convention , Article XV and Paragraph 3 of Article XVI; and Francois Chagnon, “Cross-Border Taxation of Artists, Entertainers and Athletes” in Canadian Tax Foundation, Report of the Proceedings of the Forty-Ninth Tax Conference, 1997, 24:1 at 24:5.   


   


�  Khabibulin v. HMQ 2000 DTC 1426 (Tax Ct. of Canada) held that a signing bonus paid to the former Winnipeg Jets goaltender was exempt from taxation in Canada under paragraph 4 of Article XIII of Canada-USSR Treaty.


 


�  Section 126 of the Federal Act sets out Canada’s foreign tax credit provisions.  Basically, the amount of the credit is limited to the lesser of (a) the amount of foreign taxes paid for the year on the foreign source income, and (b) the amount of Canadian tax otherwise payable on the foreign income.


�   In Greenberg, supra note 5, Alberta financial officials state that “the United States would likely provide a foreign tax credit for U.S. residents.  Credits for players resident in other countries would be dependant on tax laws in their respective countries.”





�  While Alberta’s tax legislation makes provision for the introduction of a tax credit system with other provinces that may decide to introduce a similar tax, the provision is ineffective as no other Canadian province currently levies any tax similar to the NHL Players Tax.   


�   Reference to income taxes paid or accrued to the State includes reference to “a political subdivision or local authority of that State”:  paragraph 7 of Article XXIV of the Canada-U.S. Income Tax Convention.





�   See, for example, Article XXIV of the Canada-U.S. Tax Treaty, which provides that “the United States shall allow to a citizen or resident of the United States…as a credit against the United States tax on income the appropriate amount of income tax paid or accrued to Canada” (paragraph 1); in the case of Canada, “income tax paid or accrued to the United States on profits, income or gains arising in the U.S. shall be deducted from any Canadian tax payable in respect of such profits, income or gains.” (para. 2(a)).





�   U.S. residents may claim a credit against state income tax liability for the amount of taxes paid to the U.S. jurisdiction that taxes the visiting athlete.  The exception to being allowed a tax credit is if you live in a no-tax state, such as Florida, or a very low-tax state.  So hockey players with the Florida Panthers and Tampa Lightning may not be able to deduct the visiting taxes they pay because their home state does not levy a state income tax.


�   The North American Free Trade Agreement Between the Government of Canada, the Government of the United Mexican States and the Government of the United States of America, signed on December 17, 1992 (hereinafter referred to simply as “NAFTA”), Can-T.S. 1994 No. 2, 32 I.L.M. 289 & 605 (entered into force January 1, 1994).





�  Greenberg, supra note 5:  “Q. Why doesn’t this new tax violate NAFTA?  A-  All NHL players are being treated in the same fashion, which complies with NAFTA.”





�   Article 2103, paragraph 2 of NAFTA provides: "Nothing in this Agreement shall affect the rights and obligations of any party under any tax convention. In the event of any inconsistency between this Agreement and any such convention, that convention shall prevail to the extent of the inconsistency.”  As a result of this provision, the bilateral tax conventions of NAFTA's member countries govern the taxation of international income between member states.





�   Article 2103, paragraph 1 of NAFTA provides that "except as set out in this Article, nothing in this Agreement shall apply to taxation measures."   New tax measures are exempt from NAFTA as long as the tax rules “aim at ensuring the equitable and effective imposition or collection of taxes and [do] not arbitrarily discriminate between persons, goods or services of the Parties or arbitrarily nullify or impair benefits accorded” under NAFTA:  Article 2103(4)(g).





�   Article 301 of NAFTA explains the principle of National Treatment.  The application of national treatment to the provision of services within a province is set out in NAFTA, Article 1202(2) and in Article 301(2) for goods.





�   Many professional sport organizations use signing bonuses, deferred compensation arrangements and easy “performance” bonuses as a means to avoid salary cap restrictions or other obligations within the sport.  In the NHL, some players, such as Sergei Federov of the Detroit Red Wings, receive most of their remuneration through huge bonuses instead of base salary.  Any move from base salary to signing bonuses may have an effect on the amount of income tax revenues collected by the respective source and residence jurisdictions as most bilateral tax treaties distinguish signing bonuses from the treatment accorded to employment income:  see Khabibulin v. HMQ 2000 DTC 1426 (Tax Ct. of Canada). 





�   See Joe McLaughlin, “Puckster tax plan smells like an old jockstrap” (June 7, 2002) at � HYPERLINK "http://www.reddeer.advocate.com/editorials" ��www.reddeer.advocate.com/editorials�:  “The revenue impact [of the NHL Players Tax] will tend to diminish towards zero over time because every player on the Oilers and Flames will seek a raise in pay at contract time to offset its additional costs.”  


�  Quote taken from online article written by Darcy Henton, “Oilers, Flames players will pay brunt of new pro tax to aid Alberta teams” (March 19, 2002) at www.faceoff.com.
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