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PART I.
LAW AND GLOBAL INFORMATION TECHNOLOGIES 


Laws are jurisdictional and often dependent on slowly evolving norms.  In contrast, the Internet marketplace is global and dynamic.  The advent of electronic commerce (e-commerce) has been accompanied by an explosion of more information, new markets and disparate participants, which means that laws, rights and contractual responsibilities have become more complex and inherently international. 


Electronic commerce offers great promise to developing economies. The World Bank has identified the global disparity in access to and use of information technologies as one of the foremost challenges facing the international community at the beginning of the 21st Century.
  Increased access to free information, revolutionary satellite technologies and wireless Internet applications open up a new realm of economic opportunities that could allow emerging nations to narrow the global digital divide.
  Indeed, it has been projected that e-commerce could raise global Gross Domestic Product (GDP) by 4 to 6 % and increase the long-term growth rate of most countries from 3.2% to 5% annually, provided national policymakers can develop effective rules to harvest the economic potential of the Internet.
  


This article explores the interdependence between economic disparity and international e-commerce policies using the shocking explosion of Internet pornography as a case study of the consequences of cyber anarchy.  The decisions of national authorities will materially affect whether individuals, firms, governments, and the world as a whole will benefit from the promise of the global Internet marketplace.
  Part II of this article concludes that even though the prevailing approach of “Internet tax freedom” promotes the usage of information technologies, cyber anarchy is not a sustainable avenue for the promotion of global welfare.
  


Part III explores the necessity of national governments enacting laws that respond to the dynamic social and economic challenges of the embryonic Digital Age. The prevailing tax treatment of e-commerce profits undermines the basic notion of inter-nation equity.  National trade representatives are unclear as to whether to apply free trade principles to e-commerce or to treat Internet transactions as a separate sector altogether.  It is clear that international tax and trade authorities are struggling with the need to make laws for the digital arena against the backdrop of economic globalization.


Part IV explains how the adoption of a law and economics approach would be useful for establishing government regulation and tax rules for e-porn.
  The economic incentives promoting Internet pornography must be brought to an end.  Furthermore, if government authorities are serious about attacking cyber crime, then resources must be committed, domestically and internationally, to establishing a digital infrastructure.  It may appear an odd approach at first (after all, law and economics has historically served as the tool for economic dominance), but law and economics analysis provides the understanding and basis for making laws for a global market-driven world. 


Part V concludes by recognizing that the tension between the economic environment of the Internet and national lawmaking are greatly influencing current international tax and trade developments.  International law reforms are necessary to ensure that all societies benefit from the technological advancements of this Digital Age.  The Internet is here to stay so governments should not be afraid to develop laws and norms that are capable of harvesting the economic gains of e-commerce.  By extending the application of neutral and equitable sales and income tax rules to e-commerce transactions, governments will be able to raise revenues, improve economic efficiencies and set up a legal system that could regulate Internet activities.   Laws represent a key component in the construction of a bridge over the global digital divide.

PART II:
E-COMMERCE and THE ADVENT OF INTERNET PORN

E-commerce and the Economic Benefits of the Internet Revolution

The Internet has affected global trade by changing the boundaries of the marketplace and the means for transacting commercial exchanges. Low transaction costs, reduced barriers to entry and improved consumer access to information are key economic benefits of the Internet revolution.  The Internet contributes economic value to the marketplace because it reduces reliance on the three dimensions of time, geography, and information.  The Internet enhances and extends the global benefits of information technologies to businesses and customers in all countries.
   


Electronic commerce embodies the ideals of perfect competition.  E-commerce successfully eliminates time and distance as barriers to trade and opens up new and emerging markets.  The quintessential e-commerce transaction involves the sale and delivery of intangible products and services through the use of computer networks.  Pornography along with music, video games, software, gambling, banking and travel services are among the most popular items procured over the Internet.  As a result of efficiency gains due to the minimization of time and geography constraints, e-commerce businesses have more opportunities to create value.

The Advent of Internet Porn

The Internet marketplace continues to grow dramatically because e-commerce allows global production to be tailored more precisely to consumer demand.  The booming Internet pornography industry is an example of how technology has created a new breed of businesses and markets.
  Due to the global, instantaneous and anonymous nature of the Internet, sexually explicit materials can be easily exchanged, viewed and downloaded from the discreet confines of one’s home.


The Internet has given rise to a new industry that caters to the online publication and consumption of obscene materials.  It is estimated that there are presently more than fifteen million web pages with pornographic content.
  Although the accuracy of most figures are difficult to verify, it is clear that Internet pornography represents a large and growing sector of the digital economy.
  Millions of people from varying cultures and countries are visiting pornographic web sites at this moment.
  As in most other area of e-commerce, the United States is the dominant producer and consumer of Internet pornography accounting for about 25% of the estimated 400,000 e-porn sites.


Internet pornography is comprised of legal as well as illegal elements.
  Most of the online pornography deemed to be obscene or illegal under international penal norms pertains to child pornography.
  International organizations as well as many national governments are focused on preventing the production, distribution and consumption of pornographic materials involving children.
   State resources are being committed to the Herculean task of monitoring and surfing the Internet to determine violations of child porn laws.
  The flurry of government attention on Internet child pornography has left the adult porn sector virtually untouched.
  Paradoxically, recent studies indicate that children continue to be harmed by inadvertent exposure to sexually explicit materials on the Internet, usually while doing homework.


The supply of Internet pornography is increasing exponentially because e-porn, like other information goods and services, utilizes a business model that provides the opportunity for tremendous returns on investment.  After an initial capital investment, the Internet porn merchant may be able to attain incremental returns that approach 100% of the amount of additional revenue.  The lucrative e-porn business model has led to a shift of legitimate economic resources into the industry.
  However, the absence of any effective regulation of the Internet has also created an incentive for the electronic transmission and purchase of obscene goods and services.  The intangible nature of Internet porn eliminates the paper trail that is a fundamental component of criminal investigations and international tax audit and verification practices.
  Government authorities also encounter difficulties because the whole process of marketing, distribution, payment and delivery of e-porn can be completed electronically without the need for physical delivery or legal identification of the e-commerce vendor.


The demand for Internet porn is growing because its product provides the basic consumption benefits of variety and convenience.  E-porn has also gained popularity due to the anonymous nature of the Internet.  Nonetheless, the popularity of the unregulated Internet may now be detracting from its appeal.  Porn sites are notorious for their annoying pop-up and pop-under advertising windows.  Some web sites start two or three pop-up browser windows simultaneously, which can freeze or crash your computer.  Moreover, huge amounts of unsolicited e-mail or spam are being widely sent, much of it attributable to adult web sites.
  The Internet begs to be regulated, at least, in order to control these harmful practices.

PART III.
TAX AND TRADE LAWS FOR THE DIGITAL ECONOMY


Commercial law strategies, including the enactment of international tax and trade rules, will be essential to achieve national prosperity in the Digital Age.  The following section outlines some of the most important issues in these areas in order to demonstrate the interdependence of laws and e-commerce, generally, and Internet Porn in particular.

A. Taxation of Electronic Commerce

Tax revenues represent one of the most important benefits a nation receives from foreign investment and trade within its territory.  Direct taxation in the form of personal and corporate income taxes account for a substantial portion of total revenues for most nations in the world.  Indirect taxes, such as sales taxes, value-added taxes, customs, duties, tariffs and excise taxes, represent another important source of revenue for many countries.
 

Internet Tax Freedom


Several events, all taking place within months of each other, gave rise to the notion of an “Internet tax freedom” approach to e-commerce. At the 1998 Geneva Ministerial Conference, WTO members agreed to a moratorium on customs duties for all products delivered over the Internet.
  The Organization for Economic Cooperation and Development (OECD) met in Ottawa in 1998 and the most industrialized countries agreed to defer any material reform of international tax rules in response to the challenges presented by e-commerce.
   Later that same year, the United States Congress enacted the Internet Tax Freedom Act, 1998 that prohibited the imposition of any new taxes or levies on Internet transactions by any of the multiplicity of states, counties, cities, towns and special districts that impose transaction taxes in the United States.
  

Support for Internet tax freedom was premised on the belief that discriminatory transaction and income tax measures would adversely affect the growth of e-commerce and act as a bar to new firms and participants.
  The corollary to any government moratorium on taxing Internet transactions is that private interests are able to exercise greater economic influence within cyberspace.
  The delay in bringing e-commerce within the confines of a nation’s tax laws also bears fiscal costs.
  Furthermore, the “hands-off” approach to Internet regulation not only infers that states may miss the opportunity to develop strategies and policies to take advantage of the economic benefits of with e-commerce, but also fail to respond to the legal challenges presented by e-porn.


Undeterred by the clamour for serious international tax reform proposals, in 2001 the OECD released a report that basically encouraged its member governments to maintain the treaty definition of permanent establishment, but to consider the possibility of treating computer servers as evidence of a permanent establishment for e-commerce businesses.
  OECD member countries were divided not only on the issue of web servers constitute a sufficient nexus for taxation, but also with respect to whether the virtual presence of a web site in a country should be treated as a permanent establishment. 
  Since the OECD remains at the forefront of the e-commerce taxation debate, the absence of any effective reform proposals signifies the continuance of the Internet tax freedom approach for the foreseeable future.

E-Commerce Income Taxation and The Demise of Inter-Nation Equity

It is not uncommon for nations to tax residents on worldwide income and to also tax non-residents on domestic income earned within the country’s borders.  Overlapping jurisdictions may give rise to instances of double taxation of the same income.  Countries relieve their residents from double taxation either under domestic tax rules or through the operation of bilateral tax agreements.
  The debates surrounding the usefulness of tax treaties and the legitimacy of residence- versus source-based taxation have been at the forefront of international tax disputes for decades.
  


E-commerce is generally subject to the tax rules that apply to the taxation of income derived from international business transactions.  Whereas domestic laws invariably equate jurisdiction to tax with the nature and the frequency of the business being conducted by the non-resident enterprise, most bilateral tax treaties utilize the criteria of “permanent establishment” as the standard for establishing a nation’s right to impose tax on the business profits of a foreign entity operating within its borders.
  International tax treaties have important fiscal implications for the contracting nations because the convention typically allocates tax jurisdiction between the taxpayer’s country of residence and the location where the income was earned.  Since countries provide unilateral relief from double taxation in their domestic tax regimes, the division of tax claims between treaty partners may profoundly affect the revenues received by the contracting nations.

 
Inter-nation tax equity refers to the need to develop and modify international tax rules in order to promote the sharing of prospective tax revenues from global trade and investment.
  Developing countries have historically claimed that limitations on source country taxation adversely affected poor capital-importing nations.
  Since the allocation of tax jurisdiction in a bilateral treaty constitutes a fiscal transfer mechanism between nations, any imbalance in international trade flows will result in the loss of tax revenue to the other treaty partner. The residence bias of the existing treaty scheme for taxation of multinational business profits gives rise to the anomalous result of reverse foreign aid: tax revenues flow from poor, capital-importing countries to wealthy, capital-exporting countries.


Electronic commerce has further complicated treaty determinations of tax jurisdiction.  The application of the permanent establishment definition fails to ensure that the market or source country will be able to tax the e-commerce profits of foreign businesses.  As long as most large multinational corporations and major capital owners are resident or based in developed or industrialized countries, any shift from source country taxation of income towards greater residence country taxation will lead to a corresponding shift of tax revenues from capital-importing countries to capital-exporting nations.  Since investment and trade flows between developing and developed countries are already severely imbalanced, any further shift in tax flows would likely have dramatic fiscal consequences for the treasuries of emerging economies GOTOBUTTON Document1zzFN_F105 
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The continuance of the status quo of tax treaty rules within an increasingly digital environment will operate in a manner that deprives the treasuries of developing nations of their claim to legitimate tax revenues. The complexity of Internet markets and electronic business-to-business exchanges challenge the notion of tax rules predicated on the location of permanent establishment. The economic reality is that technological developments have advanced to the point where countries can engage in significant commercial trade electronically without establishing a physical presence within the source country.  The growth of e-commerce requires immediate international tax reform that must start with tax rules that promote source country taxation and develop an alternative to the obsolete treaty concept of permanent establishment.

B. E-Commerce and International Trade

While the Internet encourages cross-border exchanges of goods and services, the growth of the digital economy undermines international trade agreements preoccupied with the exchange of physical goods and services.  A major element of the current international trade agenda revolves around the task of extending the global trade regime to include the mushrooming information sector.
  In addition to the organizations and trade pacts briefly discussed below, there have also been a number of important international law developments dealing with e-commerce transactions.
  

World Trade Organization 


The World Trade Organization (WTO), the premier multilateral body for international trade negotiations, has taken the position that the longer countries keep e-commerce duty-free, the more likely that such activities would flourish and contribute to the free flow of goods and services within a liberalized domestic and international trade environment.
  According to free market economic theorists, double taxation, under taxation and the disharmonious application of transaction taxes create problematic distortions in international trade and commerce.
  Nonetheless, the WTO has been mired in the debate as to whether to classify products delivered over the Internet as “goods” or “services”.
  Differences in the classification of e-commerce transactions, including information services, have emerged as a point of conflict in trade negotiations, particularly between the United States and the European Union (EU). The EU takes the position that e-commerce products should be treated as services whereas the United States, while agreeing that services delivered over the Internet are covered by GATS, argues that certain Internet products should be treated either like a good or as a hybrid between a good and a service.

European Union

The European Union took the controversial, but necessary step of implementing a straightforward framework for collection of its value-added tax (VAT) on Internet transactions.
  The motivation for the introduction of the simple tax registration requirement by the EU was to level the playing field between foreign e-commerce vendors and EU-based sellers, thereby eliminating the artificial tax bias in favour of e-commerce.
  The EU recognized that foreign e-commerce enterprises -- including online porn businesses-- were enjoying an unfair advantage over EU businesses due to the lack of any legal obligation to charge or collect VAT on e-commerce sales made to EU residents.  Inconsistencies and conflict have already surfaced in the tax treatment of digital transactions between the United States and the EU as well as between individual member states of the EU, some of which favour the continuance of Internet tax freedom approach.
  Nonetheless, it is expected that U.S. porn merchants and other remote sellers of digital products will be directly affected by the elimination of the comparative price advantage as well as by the additional compliance requirements imposed by the new EU rules.

North American Free Trade Agreement 


The North American Free Trade Agreement (NAFTA) created the world’s largest regional economic bloc –United States, Canada and Mexico-- when it took effect in 1994.
  Early indications are that NAFTA has improved the economic welfare of each of its three member states, even though the pact did not adopt the comprehensive harmonization of socio-political norms espoused by the EU.
  NAFTA cedes jurisdiction to impose tax measures to the domestic laws of its signatories, but compels its Member States to enter into bilateral tax agreements with each other.
  Since conflicting bilateral treaty provisions occasionally gives rise to disharmonious treatment of international exchanges, it has been noted that NAFTA fails to take full advantage of the benefits of integrating taxation measures into the trade pact.
  NAFTA needs to be modified in order to adequately address a variety of complex issues that have arisen as a result of the growth of e-commerce.  Whether the economic dominance of the United States will preclude the implementation of any reforms that bring e-commerce expressly within the auspices of the free trade agreement represents an important concern to Canadian and Mexican trade reprehensive.
 

Free Trade Agreement of the Americas

At the 1994 Summit of the Americas, held in Miami, Florida, thirty-four Heads of State from Latin America agreed to initiate a formal negotiation process aimed at completing a "Free Trade Area of the Americas" agreement by 2005.
  The Organization of American States (OAS) and individual Central and South American nations have been pushing for the adoption of a liberalized trading regime based on the free trade aspects of NAFTA to cover most of the Americas.
  The unprecedented technological developments of the past few years have led to disparate stages of telecommunications deregulation and e-commerce development across the Americas.
  The digital revolution has had a tremendous impact on the economics of global trade in the region and, accordingly, the course for FTAA negotiations appears uncertain unless real progress can be made to overcome the technological disparities in the region.
 

Economic Disparity on the Rise

Globalization is dependent on the theory that there is a positive correlation between liberalized trade rules and economic development.
  The experience of both the United States and Mexico under NAFTA appears to support the proposition that free trade creates employment and growth.  The United States, the recognized economic superpower of the world, has clearly benefited from NAFTA and other trade initiatives.
  Mexico appears to have derived the greatest economic percentage gains from NAFTA.
  However, it seems that the disparities between poor and rich countries is increasing.  So even though economic growth has increased dramatically in Mexico since NAFTA, most of the benefits of free trade have accrued to the wealthiest people in the country.  Economic disparities within Mexico have become more pronounced since its acceptance of free trade.


The trade liberalization movement that swept the Americas failed to provide material improvements in the economic welfare of the region.  During the 1990s many Latin American countries embarked on open trading policies including the Common Market of the Southern Cone (MERCOSUR).
  Even though free trade and, to a lesser degree, e-commerce may have contributed to economic growth and an improvement in the average standard of living in Latin America, the evidence suggests that the disparity between the rich and poor in Latin America continues to increase.
  Whereas the economies of Argentina, Chile and Peru enjoyed growth at an annual rate of roughly five percent throughout the 1990s, countries like Colombia, Ecuador, Paraguay, and Venezuela lost or failed to gain ground during that period.  The 1990s represented the second consecutive decade during which the region's GDP growth per capita was less than 1.5 percent, "leaving most Latin Americans almost as poor in 2000 as they were in 1980."
  Latin America currently suffers the worst income disparities of any region in the world surpassing even sub-Saharan Africa.
  These income disparities are especially disheartening as they accompany a period of unparalleled democratization and free trade in Latin America.

PART IV: LAW & ECONOMICS:  TAXING OBSCENE PROFITS


An economic analysis of law (ELA) is based on the premise that consumers and businesses react to changes in their economic environment.
  ELA presumes that people behave in a manner that maximizes their own utility, typically by either increasing benefits or reducing costs.  Economics analysis always attaches significance to the ability of the markets to move towards equilibrium.  While markets do not always work perfectly by any means, economic theory recognizes that the market is an efficient mechanism for correlating supply with demand.  So by utilizing these three tenets– utility maximization, the markets and efficiency -- for a positive economic analysis of law in connection with taxation, it may be possible to develop a better understanding of what would ensue if Internet pornography were to be subjected to a new tax burden.

Removing the Government Incentives for Internet Porn


Internet porn merchants are taking advantage of the tax breaks that governments have bestowed generally on e-commerce businesses.
 As a result of the Internet tax freedom approach to digital commerce, online pornographers enjoy considerable comparative advantages relative to their conventional porn counterparts.  International tax laws effectively provide direct and indirect incentives for the production, distribution and consumption of sexually explicit digital materials.  These incentives encourage pornographers to shift resources into the production and marketing of Internet porn and also encourage consumers to buy online rather than from local outlets, which may result in employment reductions and further revenue losses for the state.


The imposition of a new tax obligation on the consumption of Internet porn will lead to higher prices for buyers of digital pornography.  The elimination of the existing tax break in favour of e-porn will remove the price advantage previously enjoyed by the digital goods and services, which would likely correlate to reduced demand for the product.  If e-commerce vendors are obligated to collect and remit transaction taxes, then the additional regulatory burden will result in an increase in the seller’s costs.  Where the tax obligation takes the form of an income tax that was not previously payable by the supplier of online pornography, then it should be expected that the supplier would pass on the new incremental costs by raising the price of its product and/or reduce its production costs.
   Internet merchants faced with new tax, administrative and compliance costs will be less inclined to produce the product at the same price level.  Of course, some fringe porn transactions will be curtailed by the mere imposition of any form of Internet governance or regulation.
  


The Internet pornography market is comprised of economic agents that respond to the behavioural reactions of its consumers and producers.  The removal of economic incentives for the consumption and production of e-porn will result in the movement of both the demand and supply curves.  The resultant pricing system will depend on the elasticity of the demand and supply functions within the Internet porn market.  In all likelihood the removal of the favourable tax treatment of digital porn will curb the growth rate of the demand for obscene materials and lead to a corresponding shift in resources out of the production of e-porn.  Satisfaction of government revenue objectives will be influenced by relative elasticity –or inelasticity-- of the supply and demand for Internet porn over time.


Worldwide economic efficiency depends on the maintenance of global tax neutrality. Neutrality requires that the tax system treat economically similar forms of income equally.  Ideally, tax rules would not affect economic choices about the structure of markets nor influence the location of commercial activities.  The concept of Internet tax freedom utilizes the tax system to promote digital transactions.  The proposal to remove any tax incentives for e-porn supports the notion that tax rules should not discriminate between the mechanisms through which commerce is conducted.  Electronic transactions must be taxed in a manner equivalent to conventional commercial transactions if the objectives of neutrality and economic efficiency are to be attained.


The extension of national tax laws to e-porn can be justified under the benefits principle of taxation, which basically provides that those that receive the benefit of public services should provide financial contributions on account of such services.
  The taxation of e-commerce can be legitimately defended on the basis that governments have dramatically increased their expenditures for the monitoring of the Internet and the enforcement of child protection norms.  Internet porn must, at least, be taxed in the same manner as other products.

PART V:  BUILDING THE BRIDGE OVER THE GLOBAL DIGITAL DIVIDE

 
Countries around the world report huge discrepancies in the extent of their use of information technologies and e-commerce.  The substantial disparity in Internet use amongst nations, commonly referred to as the global digital divide, needs to be addressed if world markets are to be truly opened up to e-commerce.  Since the promise of the Internet provides global accessibility to information technologies and a whole series of new markets, it makes sense for developed countries to encourage less-developed nations to become competitive participants in the Digital Age economy. 


The United States is recognized as the world leader in e-commerce, telecommunications and information technologies.
  Conquering the digital divide must start with an accommodation from the U.S.  The U.S. government must recognize that in so far as the concept of Internet tax freedom promotes the continued U.S. dominance of e-commerce, it will discourage the universal adoption of harmonious rules for international trade and information technologies.
  Internet tax freedom is not a sustainable policy objective.  Moreover, the U.S.’s adherence to self-serving strategies has led to antagonism and outright rejection by developing countries of a number of U.S. proposals.
 


The application of equitable and neutral tax rules to e-commerce represents a good first step towards the amelioration of the global digital divide. Tax reform must start by market countries to be able to secure fiscal benefits from e-commerce sales concluded within the country.  The extension of existing consumption tax laws to digital transactions can be completed by most nations without considerable difficulties.  The European Union’s recent VAT reforms achieve the neutrality objective of harmonious tax treatment for all forms of commerce in a very straightforward manner.  If developing countries were to follow the EU approach, then they would be able to garner additional revenues from the taxation of e-commerce purchases made by their residents.  In addition, the removal of tax breaks for e-commerce will partially discourage the growth in domestic consumption of Internet porn.


The move towards pure market country taxation of multinational business profits will be more politically challenging than the implementation of indirect tax reforms.
  Nonetheless, the abandonment of the permanent establishment norm in favour of source country taxation represents an essential step towards conquering the global digital divide.  Developing countries must be able to garner their fair share of revenues from the taxation of international business activities.  Market country taxation of business profits would shift potential tax revenues to the coffers of e-commerce importing countries, which would in turn enable these nations to invest financial resources in telecommunications infrastructure and development of satellite and wireless technologies.  The improvement of people’s access to the Internet and other technological innovations will spur economic trade and development within the country and lead to future market opportunities for international businesses.
 


The aim of inter-nation equity, an equitable division of international tax revenues among nations, is to reduce the economic disparity in the world.   In an era of increased cross-border investment and globalized trade flows, the wealthier countries of the world can no longer afford to ignore the interests of developing nations as they have arguably done in the past.
  Nations must respond to the need to adopt effective international tax reforms and avoid tinkering with outdated treaty concepts.
  Developing countries must start by becoming less dependent on the research and counsel of the OECD and other self-interested organizations.
  National governments will have to develop international tax and trade policies that encourage the growth of e-commerce without the risk of passive erosion to their tax base.  
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�   Internet pornographers are spending large amounts of money on expertise programming, aggressive recruitment and technological controls that facilitate the production of e-porn.  See Juleka Dash, Former Dot Com Workers Find Home at Porn Sites, Computer World (June 11, 2001).





�  Retailers and financial institutions have historically acted as audit, verification and collection points for national governments that impose criminal restrictions and taxes on obscene products.  The state’s collection of value-added taxes and other sales taxes becomes problematic when traditional retailers are replaced with e-tailers.  E-commerce circumvents the traditional collection and distribution process making it extremely difficult for governments to trace the productive processes of a digital transaction through to the end consumer. 


�  Accurate identification is considered a fundamental prerequisite for law enforcement in most countries.  There is no sure means to identify the participants in an e-porn transaction in order to pursue criminal action or even just to collect tax on the underlying commercial transaction.  See Government of Canada, Minister’s Advisory Committee on Electronic Commerce, Electronic Commerce and Canada’s Tax Administration: A Report to the Minister of National Revenue from the Minister’s Advisory Committee on Electronic Commerce, 4.1.1. (1998) (listing identification issues as crucial for the effective administration of a tax system).  The problem is that domain names and web sites supply little information about the legal entities behind them.  Even if an e-mail address can be clearly associated with a certain party, the address may not specify either the physical location of the computer or the true identity of the person using the computer.


�  “More than one in three e-mail messages is estimated to be spam”: Richard Morochove, “Has the Internet’s popularity reached its Peak?” in Toronto Star (May 19, 2003). 


�  Many industrialized countries collect a significant portion of total national revenues from a broad tax on goods and services produced or consumed within the country.  The United States is a notable exception in that it does not levy a national-level sales or value-added tax, but state and local governments collect almost 45% of all tax revenues or over $700 Billion from subnational sales and use taxes.  See Aldo Forgione, E-Taxation: International Taxation of Electronic Commerce in Alan Gahtan et al, eds., Electronic Commerce: A Practitioner’s Guide (2003).


�  The moratorium, which was supposed to be temporary, was due for renewal at the WTO Conference in Seattle in 2000.  When the Conference was suspended without any vote on the extension of the moratorium, the United States took the position that the moratorium was still in effect.  See Catherine L. Mann, Transatlantic Issues in Electronic Commerce (2000), at 2-3, (translated and published in Italian) in the monograph Beyond Seattle: A New Strategic Approach in the WTO 2000, edited by Isabella Falautano and Paolo Guerrieri (Oct. 2000).


�  "The taxation framework for electronic commerce should be guided by the same taxation principles that guide governments in relation to conventional commerce": OECD, Electronic Commerce: Taxation Framework Conditions (1998), available at http://www.oecd.org.


�  In passing the Internet Tax Freedom Act, Public Law No. 105-277, 112 Stat. 2681 (1998), which was renewed and is now due to expire in November, 2003, former U.S. President Clinton declared: “We cannot allow 30,000 state and local tax jurisdictions to stifle the Internet” in U.S. Government Working Group on Electronic Commerce, First Annual Report (1998).


�  The argument in favour of Internet tax freedom presumes that ambiguous or contradictory tax rules create artificial biases and uncertainty for international transactions.  See Mauricio Monroy, Harmonizing The Mexican Tax System with the Goals of the North American Free Trade Agreement, 35 San Diego L. Rev. 739, 740 (1998) (claims that “free trade is stifled by the presence of adverse tax policies, high tax rates on cross-border transactions, situations that cause double taxation and uncertainty due to the lack of adequate rules governing international transactions.”)


�  Michael S. Schadewald and� GOTOBUTTON Document0zzFN_Fa1 � Tracy A. Kaye, Source Of Income Rules and Treaty Relief From Double Taxation Within The NAFTA Trading Bloc, 61 La. L. Rev. 353, 355 (2001) (wherein it is noted that as the level of international trade and investment grows, countries will experience greater pressure to harmonize their source of income rules in order to assist private interests.)


� International efforts to measure tax revenue losses have been hampered by the dynamic aspects of the technology and the divergence of tax laws and data availability for countries around the world.  See Susan Teltscher, Revenue Implications of Electronic Commerce: Issues of Interest to Developing Countries, UNCTAD, Apr. 2000 (reporting a loss of tax revenues of less than one percent of total global production, but noting that the figures are higher for some countries).


�  See Amelia H. Boss, Electronic Commerce and the Symbiotic Relationship Between International and Domestic Law Reform, 72 Tul. L. Rev. 1931 (1998) (where it is argued that e-commerce requires a symbiotic relationship between domestic and international legal reforms of disparate legal systems); and Kim Wimpsett, Net Vices:  Sex, Violence and Gambling, CNET (May 31, 2000). 


�  OECD, Attributions of Profit to a Permanent Establishment Involved in Electronic Commerce Transfers (released February 1, 2001) proposes the inclusion of computer servers within the definition of permanent establishment found in the OECD Model.  For further discussion on whether the definition of permanent establishment ought to be extended to include computer servers, web sites and ISPs, see OECD, Working Party No. 1 on Tax Conventions and Related Questions, Clarification on the Application of the Permanent Establishment Definition in E-Commerce: Changes to the Commentary on Article 5 (released on December 22, 2000). The OECD proposal was fundamentally flawed because the Commentary provided by the OECD delineated so many exceptions to its computer server proposal as to make the drafting of a coherent definition of permanent establishment unfeasible.


�  Some countries within the OECD, such as U.K., Germany and Switzerland, were not in favour of the extension of the permanent establishment definition to include a computer server.  Other OECD countries, such as Spain and Portugal, favoured extending the digital nexus for source taxation even further by including the use of a web site by a foreign enterprise within the tax treaty definition of permanent establishment.  


� The OECD released two further Discussion Drafts on March 4, 2003 that also promoted the adherence to the permanent establishment definition in the OECD Model.  Although these drafts followed up on the OECD’s 2001 report, they serve to demonstrate that the organization is intent on the maintenance of the permanent establishment norm as the basis for the international taxation of all forms of e-commerce.





�  Most nations provide unilateral relief from double taxation to the residents of the country by either exempting the foreign source income from taxation (such as France and Germany) or by granting a tax credit for foreign taxes paid (such as in the United States, Canada and the United Kingdom).  Under an exemption or territorial system of taxation, the foreign source income earned by the resident taxpayer is basically exempted from the resident’s tax base.  Under the foreign tax credit system of providing relief from double taxation, residents are provided a credit on account of foreign taxes paid from the amount of the resident’s global tax liability calculated under domestic tax law.  


�  “Tax treaties are like dinosaurs in the modern world of international trade. They are bilateral in a world of multilateral trade agreements, and they take just short of forever to conclude.” From Richard Mitchell, United States�Brazil Bilateral Income Tax Treaty Negotiations, 21 Hastings Int'l & Comp. L. Rev. 209 (1997).


�  Resident individuals and corporations are typically subject to tax on all business income earned within their home jurisdiction.  Under the domestic tax rules of most nations, non-residents -- including foreign individuals and enterprises based outside of the jurisdiction – are subject to taxation with the country where they complete sales, generally, if the non-resident is deemed by the local tax authorities to be “carrying on business” or earning a specified type income within the host country. Under most bilateral tax treaties, the taxation of the multinational business profits of the individual or enterprise will depend on whether the taxpayer has a fixed base or permanent establishment within the market or host country.  See OECD, Model Double Taxation Convention on Income and Capital (loose-leaf, 2003), (hereinafter the “OECD Model”), Commentary, Article 5.


�  The negotiation of a bilateral tax convention is driven by the fiscal demands of taxing nations. See Reuven S. Avi-Yonah, “The Structure of International Taxation: A Proposal for Simplification,” Texas L. Rev. 1301 (1996)(where it is argued that international tax treaty negotiations are, to some extent, a zero-sum game.) 


�  See Peggy B. Musgrave, Sovereignty, Entitlement and Cooperation in International Taxation, (2001) 26 Brooklyn J. of Int’l Law 1335.


�  The OECD Model, which was developed for use by relatively equal trading partners, has a clear residence bias that discriminates against those nations that are chronically the country of source in unequal income flow situations. Accordingly, the OECD Model proved unacceptable to developing countries in their negotiations with developed countries.  The claim of developing countries to be able to tax income produced within their borders has been analogised to a nation’s long-recognized claim of sovereignty over natural resources within its boundaries.  See Michael J. Graetz, Taxing International Income:  Inadequate Principles, Outdated Concepts and Unsatisfactory Policies (2001) 54 Tax Law Review 261, 298.


�  In their review of the application of current international tax rules to income from e-commerce, tax authorities in India declared that such rules would disturb “the existing equilibrium in sharing of tax revenues between countries of residence and source…[and] that the concept of permanent establishment should be abandoned” for the taxation of multinational business profits.  India Ministry of Finance, Report of the High-Powered Committee on E-Commerce and Taxation (2001), Executive Summary at 11-12.


�  Ibid. Concessions must be offered to bolster source-country tax revenues not only to maintain a fair division of tax revenues among nations, but also because “the nation with a primary claim to the taxation of active business income is the host country, the country of source.”  Graetz, supra note 38, at 328.


�  “New conditions require new rules of fair trading, and since conditions always change and evolve, the Heaven of totally free trade is just beyond our grasp.” See Richard O. Cunningham, NAFTA in the Global Context, 23 Can.-U.S. L.J. 379, 382 (1997) (where it is argued that electronic commerce will exaggerate the conflict or tension between those that favour unimpeded trade and those that wish to use trade restrictions as a lever for social or political objectives).


�  The Ministerial Declaration on Trade in Information Technology Products (concluded in Singapore in December, 1996), which is predominantly a tariff cutting mechanism involving countries comprising greater than 90 percent of world trade, entered into force on July 1, 1997.  The United Nations Commission on International Trade Law (UNCITRAL) offers a model law on electronic commerce with particular focus on the legality of the electronic contract, available at � HYPERLINK "http://www.uncitral.org" ��www.uncitral.org�.  The Uniform Computer Information Transactions Act (UCITA) establishes rules and policies that impact national tax regimes, international trade negotiations and the balancing of individual/societal interests regarding personal information and intellectual property rights; see Mann, supra note 4, or available at www.ucitaonline.com.


�  See Mann, supra note 4, at 226.


�  See Paul A. Samuelson and William D. Nordhaus, ECONOMICS 836 (12th ed. 1985).   


�  The distinction between a good or service can be critical because the WTO has two functional agreements on trade: the General Agreement on Tariffs and Trade (GATT) and the General Agreement on Trade in Services (GATS). Since the treatment accorded products covered by GATT is widely perceived as being more liberal than the GATS regime, decisions to classify e-commerce transactions as involving goods or services can correlate to different treatment under current international trade laws.  For example,  GATT, the precursor to the WTO, ensures that products traded between two countries receive the same trade treatment and that import sales receive the same treatment as domestic sales, but GATS, which came into force in 1993, does not require countries to make any basic commitment to free trade in services.  See Mann, supra note 4, at 226-27.


�   The EU asserted that "all GATS provisions, whether relating to general obligations or specific commitments are applicable to electronic deliveries," and, therefore, these products should fall under the purview of GATS. Although the U.S. in its arguments is seeking the most favourable trade treatment for e-commerce, its claim that Internet transmissions should be treated as a hybrid or separate category distinct from goods or services would give rise to the worst possible scenario by adding further complexities to the classification debate.  See Mann, supra note 4, at 226-27.





�   On May 7, 2002, the Council of the EU issued Council Directive 2002/38/EC and Council Regulation (EC) No. 792/2002, which basically require remote sellers (non-EU vendors) of digital products to register with an EU state if the seller intends to deliver products to individuals or businesses based in the EU.  The measures are to take effect by July 1, 2003, at which time remote sellers are expected to collect and remit the appropriate amount of VAT to the EU Member State where it is registered for all sales made into the EU.   





�  While the EU is tackling the issues of whether, how, where and in what framework e-commerce should be taxed, the United States is working on the “whether” of taxing digital sales.  See Tracy D. Williams and William T. Lundeen, Taxation of Sales of Digitally Delivered Information:  Part 3 (Feb. 2003), 4 Corporate Business Taxation Monthly, i.5, p.13(6).


�   See Mann, supra note 4, at 229-30.  See, also, the discussion papers presented to United Nations Commission on International Trade Law (UNCITRAL), available at http://www.unictral.org .


�  See statements made by Martin Whitehead, Member of the U.S. Mission to the European Union, New European Union Rules for Taxing On-line Sales (May 1, 2002), in Williams and Lundeen, supra note 48.





�  The North American Free Trade Agreement Between the Government of Canada, the Government of the United Mexican States and the Government of the United States of America, which was signed by the Heads of State of each of the three countries on December 17, 1992, came into force on January 1, 1994.


�  Since NAFTA took effect, the number of new jobs increased 28% in Mexico, 16% in Canada, and 12% in the U.S..  On the trade front, NAFTA has been credited for the U.S doubling the amount of its trade with Mexico and Canada from 1994 to 2001, during which period Canadian trade within the region increased 109% and Mexican trade to the U.S. and Canada exploded by over 238%.  See Canada-Department of Foreign Affairs and International Trade, NAFTA At Seven:  Building on a Successful Partnership (2002), available at www.dfait-maeci.gc.ca/nafta-alena/nafta_7-en.asp


�   Article 2103, paragraph 1 of NAFTA provides: "Except as set out in this Article, nothing in this Agreement shall apply to taxation measures." Article 2103, paragraph 2 and clause 2104(4)(c) of NAFTA also declares that the Free Trade Agreement shall not be used to override “an advantage accorded by a party pursuant to a tax convention.”  





�  For a detailed discussion of the implications of the absence of tax integration in NAFTA, see Arthur Cockfield, Tax Integration Under NAFTA:  Resolving the Conflict Between Economic and Sovereignty Interests, 34 Stan. J. Int’l L. 39, 40 (1998) (wherein the author argues “that the movement toward freer regional trade and investment under NAFTA ought to be complemented by the gradual harmonization of North American tax regimes.”) 


�  See Guy Poitras, The Potential for U.S. Economic Dominance, NAFTA: Law & Business Review of the Americas 389 (2000).  See, also, Claudio Grossman, The Evolution of Free Trade in the Americas:  NAFTA Case Studies, 11 Am. U.J.Int’l L. & Pol’y 687 (1996).


�  The 1994 declaration to engage in negotiations to establish a Free Trade Area of the Americas (FTAA) in 2005� GOTOBUTTON Document0zzFN_F63 � was supported by the Santiago Declaration of the Second Summit of the Americas Declaration of Santiago (April 19, 1998) � GOTOBUTTON Document0zzFN_F64 �when all of the Governments involved reaffirmed their "determination to conclude the negotiation of the FTAA no later than 2005, and to make concrete progress by the end of the century."  The Fifth Ministerial Meeting, which was held in Toronto, Canada in November, 1999, reiterated the commitment to create FTAA by 2005.  See Fifth Trade Ministerial Meeting, Free Trade Area of the Americas Declaration of Ministers,  NAFTA:  L. & Bus. Rev. Am. 471 (2000).  For declarations and chronology in respect of the “Free Trade Area of the Americas”, see http://www.ftaa-alca.org.


�  The Organization of American States, the National Law Center for Inter-American Free Trade and the Business Software Alliance jointly organized a conference in 1999 entitled “Responding to the Legal Obstacles to Electronic Commerce in Latin America”, materials available at � HYPERLINK "http://www.natlaw.com/ecommerce/index.htm" ��http://www.natlaw.com/ecommerce/index.htm�.





�  See Spectar, supra note 2, at 94-95.  





�  See J. Barrett Willingham, Electronic Commerce and the Free Trade Area of the Americas, NAFTA:  Law and Business Review of the Americas 483, 484 (2000).  For a discussion on the economics of e-commerce, see Electronic Commerce and Development, U.N. Commission on Trade and Development, 14-16, available at http://www.unctad.org.


�   "Developing countries that have been most open to trade have had the fastest growth, reducing global inequality; those least integrated into global markets, such as many African economies, have remained among the world's poorest":  Nancy Birdsall, Life is Unfair: Inequality in the World, 111 Foreign Pol'y 76, 85 (1998) (indicating that liberalized trade and economic integration reduce inequality and foster economic growth). 


�  U.S. foreign trade policy, in general, and NAFTA, in particular, contributed largely to the following achievements: a 55% expansion of American goods and services exports since 1992 to $958.5 billion in 1999; U.S. economic growth of $2.1 trillion or 28.7% from $7.2 trillion in 1992 to $9.3 trillion in 1999; U.S. employment growth of approximately 21 million jobs with unemployment levels dropping from 7.3% to 4.1% in 2000 being the lowest unemployment rate since January 1970; rising American living standards as hourly wages for non-supervisory workers increased 6.2% since NAFTA took effect; U.S. non�residential business investment increased by 10.4% per year from 1994; and since 1992, U.S. industrial growth increased 40.5% with growth in manufacturing production accounting for an additional $400 billion (by comparison, Germany's total industrial growth in the same period was only 6.3% and Japan's 3.6%).  “Since the NAFTA, trade among the three signatories has expanded by more than 85%, including goods export growth of $76 billion to Canada, and $46 billion to Mexico.” From Testimony of Ambassador Charlene Barshefsky, United States Trade Representative, House Appropriations Subcommittee on Commerce, Justice, State, The Judiciary and Related Agencies 2000 WL 365138 F.D.C.H. (April 5, 2000).


�   During the first seven years of NAFTA, employment in Mexico increased 28% and Mexican trade to the U.S. and Canada increased by 238%.  See NAFTA at Seven, supra note 55.  Mexico’s rates for job creation and trade growth over the first decade exceeded the figures reported in the U.S. and Canada, but Mexico started the 1990s with a much lower standard of living than the U.S. and Canada.  Mexico has now signed 32 separate free trade agreements, but Mexican trade authorities acknowledge that most of its economic gain is due to its NAFTA trade relations with the U.S. and Canada:  see Mexico Trade Background, at http://www.ftaa-alca.org.


�  Even though Mexico reported a substantial increase in the amount of its average industrial wage, the wage gap between skilled and unskilled workers in Mexico increased by nearly 25 percent from 1990 to 2000, and the disparity between the richest 20% and the poorest 20% also increased during the decade.  See  Hunter R. Clark and Amanda Velazquez, “Foreign Direct Investment in Latin America: Nicaragua - A Case Study”, 16 Am. U. Int'l L. Rev. 743, 754-55  (2001).


�  Treaty of Asuncion Creating a Common Market among Argentina, Brazil, Paraguay, and Uruguay, Mar. 26 1991, 30 ILM 1941 (1991).


�  The ratio of income of the top 20 percent of earners to the bottom 20 % is an average of 16 to 1 in Latin America, about 10 to 1 in the United States, and only about 5 to 1 in Western Europe. Brazil has the dubious distinction of the largest disparity in the hemisphere with a disparity ratio of approximately 25:1! See Peter Hakim, Is Latin America Doomed to Failure?, 117 Foreign Pol'y 104, 106 (2000).  For a detailed study of e-commerce issues in Latin America, see Electronic Commerce in the Western Hemisphere: An Ongoing Series, Inter-American Trade Report, available at http://www.natlaw.com/bulletin/1999.


�  Hakim, ibid, noting that although many Latin American countries implemented extensive economic restructuring and trade policy reforms, the economic performance of the region fell incredibly short of expectations.


�  See Hakim, ibid, noting that "inequalities of income and wealth are worsening almost everywhere" in the region.  In 2000, more than half of Latin America's national income goes to only one seventh of the population. 


�   See, generally, Daniel T. Ostas, Postmodern Economic Analysis of Law:  Extending the Pragmatic Visions of Richard A. Posner (1998) 36 Amer. Bus. Law J. 193 for a review of the development of law and economics analysis and its evolution into a “postmodern” or pragmatic approach to law-making.  





�  In most countries, Internet porn transactions are not subject to indirect taxes (VAT, GST, tariffs or retail sales taxes) in the same manner as books and videos.  If the e-porn business is structured so as to avail itself of the tax and bank secrecy benefits found in many tax haven jurisdictions, such businesses could also avoid having to pay income tax on their e-commerce profits.


�   If income taxation of e-commerce is shifted to the source or market country, then the taxpayer may not necessarily be subject to an increased tax burden, unless the taxpayer was considered a resident of a no-tax or low-tax jurisdiction.  Where taxes are designed to curb deleterious behaviour in uncertain markets, it may be necessary to go through a few more steps than set out in the text of this article.  See, for example, Don Fullerton & Gilbert Metcalf, Environmental Taxes and the Double-Dividend Hypothesis:  Did You Really Expect Something for Nothing? (1998) 73 Chi-Kent Law R. 221.





�   See, generally, Mark Lemley, The Law and Economics of Internet Norms (1998) 73 Chi-Kent Law R. 1257 (wherein it is suggested that the introduction of Internet governance and the time and social costs associated with such regulation will lead to the disappearance of fringe Internet participants).





�   The raising of revenues is unlikely to be the key economic benefit derived from this endeavour because someone has to pay the cost of the tax and the market may operate in a manner that obfuscates the incidence of the tax.  See Fullerton and Metcalf, supra note 72, at 223. 





�  Charles E. McLure, Jr., “Taxation of Electronic Commerce: Economic Objectives, Technological Constraints, and Tax Laws” (1997) 52 Tax L. Rev. 269, at 378-79 (arguing that the tax treatment for sales of tangible products and services should be equivalent to the treatment of sales of intangible products and services.)


�  Virtually every country imposing an income tax today purports to explain its taxation of income at source on the basis of the benefit theory of taxation.  See Nancy H. Kaufman, Fairness and the Taxation of International Income (1998) 29 Law & Policy in Int’l Business 145, at 187-188 (arguing that a country has prescriptive tax jurisdiction over wealth and market activities occurring within its borders).


� The United States is the world leader in most e-commerce categories.  See figures compiled by International Data Corporation, available at � HYPERLINK "http://www.idc.com" ��www.idc.com�.  Notwithstanding its aggregate riches, the United States suffers from an internal “digital divide” within the country.  See The White House, The Clinton-Gore Administration:  From Digital Divide to Digital Opportunity (Feb. 2, 2000), available at http://www.digitaldivide.gov/2000-02-02.html.


�   See Willingham, supra note 62, at 492, 493, 506 (noting that Latin American countries appear to be reluctant to invest in e-commerce infrastructure development, presumably because only two—Canada and the United States—of the 34 FTAA countries are in any position to take advantage of the Internet revolution.)





�  “Major trading nations, led by the United States, have systematically exercised a sort of neomercantilist strategy by introducing electronic commerce into global trading arrangements to enhance their own wealth, power and market access at the expense of others”:  Wiwit Wirsatyo, E-Commerce at Global Negotiation, Jakarta Post (March 31, 1999) (where it is claimed that developing countries are worried because as a result of their relative lack of technological capacity, they will become e-commerce consumers rather than producers, which will lead to the erosion of local and national languages and cultures).  The U.S. and EU countries have alienated developing countries by demanding international consensus on Internet regulation.  See Steven M. Hanley, Comment:  International Internet Regulation:  A Multinational Approach, 16 J. Marshall J. Computer & Info. L 997 (1998).


�   “There is no quick fix that leaves these irrational systems essentially intact and reforms only the tax treatment of electronic commerce.  The appropriate response is radical reform of the current system":  McLure, supra note 76, at 313.





�  New technologies could be used to facilitate the administration and remittance of tax to the appropriate international authorities.  For instance, computer programs could be developed to assist with the collection and reporting of income taxation at source.  Tax authorities would also eventually implement technologically advanced collection, monitoring and enforcement mechanisms. Internet-based start-ups, such as “mycustoms.com” and “tariffic.com” already offer online forms and other services to ensure that transactions in a foreign country fulfill the requirements of the local tax authorities.  See Luciana Cussi, Deputy Secretary, Secretariat of Federal Revenues - Brazil, “An Overview of the Tax Policy, Tax Administration and International Issues Raised by Electronic Commerce” (paper presented on June 4, 2001 at Canada Customs and Revenue Agency Conference: “Tax Administrations and Electronic Commerce” held in Montreal, Canada from June 4-6, 2001).


�  The impact of economic globalization on developing countries has demonstrated the need for multinational enterprises to actively participate in international efforts to improve the redistributive nature of benefits from world trade.  See United Nations, The Global Compact: Corporate Leadership in the World Economy (1999).


�  As long as the OECD continues to be the lead organization in developing a global strategy to address emerging tax issues, major reforms are likely to be pushed aside in favour of ad hoc amendments that preserve the economic interests of industrialized nations.  For instance, the OECD’s proposal to add computer servers to its model treaty definition of permanent establishment merely entrenches the status quo and creates numerous tax planning opportunities.  The United States Treasury admits that “computer servers can be located anywhere in the world and their users are indifferent to their location...foreign persons will simply utilize servers located outside the United States since the server's location is irrelevant”.  See Office of Tax Policy, U.S. Department of the Treasury, Selected Tax Policy Implications Global Electronic Commerce, at 7.2.3.1 (1996).


�  Since the OECD is an organization committed to the promotion of the interests of its member states, most of which are industrialized nations, it should be expected to produce reports that may possibly interfere with the economic concerns of its member states.  Due to the absence of resources and information in developing countries, tax administrations around the world rely heavily on the OECD reports. See Cussi, supra note 82.
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