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 SEQ CHAPTER \h \r 1On the Road to Tobacco Divestment: A Progress Report
By: Justin Trumpickas and Joe Dunlop
Introduction

For the past few months we have been conducting research into the issue of ethical investment policy, specifically in relation to the tobacco industry.  This report outlines our research thus far, as well as some conclusions we have drawn and goals for the future.  Our aim is to bring before the Governing Council a resolution for total divestment from tobacco manufacturers and their parent companies. We hope this report will serve as a resource for anyone who is interested in this issue.

Varsity Article Summary



In April of 2004 The Varsity, a University of Toronto student newspaper, ran a story entitled “Anything for a buck: U of T invested in cigarettes, weapons and genetic engineering” by staff writer David Shiga.  In this article, Shiga revealed that while the University had $2.9 billion invested, it has not disclosed its investment portfolio since 1999.  This change in policy has occurred since a new corporation, University of Toronto Asset Management, took over responsibility for University investments in the year 2000, and has since not released information on these investments.  To quote Shiga’s article:  “ ‘We’re not at liberty to share the information,” said Louis Charpentier, the secretary to U of T’s Governing Council, when asked for a list of the university’s investments. “It’s proprietary because it’s competitive information.’ ” (Varsity, Vol. CXXIV, No. 49, p.1).  The 1999 list of University investments included such companies as tobacco giant Philip Morris, weapons manufacturer Raytheon, GM food producer Monsanto, and Boliden, a controversial mining company.

Ethical Investment Policy

On Dec. 21, 1978 the Governing Council voted into effect a policy that allows concerned groups to bring before the Governing Council a petition asking for divestment from stocks causing ‘social injury’ (please see Appendix A).  Entitled “Social and Political Issues With Respect to University Investment”, the policy adopts the Yale University definition of ‘social injury’ as

“...the injurious impact which the activities of a company are found to have on consumers, employees, or other persons, particularly including activities which violate, or frustrate the enforcement of, rules of domestic or international law intended to protect individuals against deprivation or health, safety, or basic freedoms; for purposes of these Guidelines, social injury shall not consist of doing business with other companies which are themselves engaged in socially injurious activities”(p. 2). 

This policy, which is still in effect today, calls for a petition to be signed by members of at least three of the University’s major constituencies.  Once presented to the Governing Council, the President must form a Presidential Advisory Board who will examine the matter and then advise the President.   The President will in turn recommend action to the Governing Council.

Previous Attempt at Tobacco Divestment- 1991

In April 1991, law student Rob Behboodi and medical student Ian Carmody presented a petition to the Governing Council entitled “Statement On Divestment Of The University of Toronto From The Tobacco Industry”.  An Advisory Board was set up to examine the issue, and the Board released a report the following April.  The Board recommended that the petition be rejected and that the existing Governing Council Policy on Ethical Investment be reviewed.


While agreeing that tobacco posed a major health risk, the Board did not believe that it met the definition of ‘social injury’ as put forth in the investment policy.  As well, the report quoted the University’s solicitors on the binding nature of fiduciary responsibility, which states that the University’s sole concern when investing must be maximum return.  All public trusts and funds are subject to this rule.  According to the solicitors,

“The Governing Council is the trustee of its endowment and pension funds ...  If it departs from the principles enunciated in this letter and its enclosures, it will render itself exposed to possible liability to staff members, pensioners, beneficiaries of its education and research trusts and others who may have a direct interest in the proceeds of the invested funds, and it may also attract unfavourable criticism and possible action on the part of those who hold opposing views, donors and the Public Trustee of Ontario....” (Advisory Board Report, April, 1992, p. 7).


Due to these concerns, the Board was convinced that it was impossible to divest.  Believing the Governing Council’s ethical investment policy to be weakened by fiduciary responsibility, the Advisory Board recommended that the ethical investment policy should be reviewed “...with specific attention to the responsiveness and effectiveness of the process as well as with respect to the substance of the policy” (p. 8).  Fiduciary responsibility, then, formed the main objection and obstacle to the University’s divestment from tobacco shares.

Precedent
South Africa

One of the issues raised by the Advisory Board’s 1992 Report was the University’s divestment of South African stocks in the international campaign against apartheid, and the precedent it set for possible tobacco divestment.  The Advisory Board concluded that:

“The University’s previous action with respect to divestment of shares in companies operating in South Africa was legally possible due to the enactment of specific legislation permitting such an action.  No such Canadian legislation exists with respect to tobacco companies and the sale and use of tobacco products remain as legal 

activities”(p. 4).

The legislation referred to here is Bill 9 - “An Act Permitting Trustees and other Persons to dispose of South African Investments enacted in the Legislature of Ontario and having force effective December 15, 1988."


Nevertheless, the issue of South African divestment is perhaps more complicated than presented by the advisory board.  Our research has shown that the Governing Council voted to divest totally from South African stocks on January 21, 1988, eleven  months before Bill 9 was passed.


The question of fiduciary responsibility did not come into play because the Advisory Board examining the South African issue had concluded that divestment “...would have no consequences to the University’s financial well-being....” (p. 4) Despite the fact that fiduciary responsibility was not compromised, there were still arguments brought forth against divesting, notably by the President of the University, Dr. George E. Connell.  As noted in the minutes of the Governing Council’s meeting of Jan. 21, 1988, the President “...stressed that the University as a corporate entity should not take actions designed to achieve change in political, economic or social structures or policies in Canada or elsewhere” (p. 4), and he feared that divestment could cause a precedent whereby the University could be used to advance partisan views.


One thing that we came across that calls for further investigation is a statement from the minutes of the University’s Business Affairs Committee meeting held on May 21, 1986, which noted that the South African divestment policy did not apply to pension funds because the pension fund is not a University fund.

Tobacco Divestment

The Advisory Board from 1991 reports that at the time eight institutional investors had divested from tobacco, including Harvard University, John Hopkins University, and the City University of New York (Advisory Board, p. 5).  The majority of these schools are private institutions, and thus may not be as bound by the concerns of fiduciary responsibility as a publicly funded institution.  Since that time, more schools and public funds have divested.

Possible Routes to Divestment

A consultation with lawyer and anti-tobacco activist David Sweanor has confirmed the binding nature of fiduciary responsibility and it appears that fiduciary responsibility is the greatest obstacle to University divestment from tobacco shares.  It would be helpful to prove that divestment from tobacco would not hurt the University financially.   However, this may undermine the argument that ethics should not only apply to University policy when it is convenient but should always be taken into consideration. Another tactic would be to seek governmental legislation that would allow public institutions to divest from tobacco, as happened with South Africa in 1988.




David Sweanor suggested that a route to divestment would be to hold a referendum where the stakeholders of the University could vote to give the Governing Council the mandate to divest for reasons other than securing maximum financial return.  The 1991 Advisory Board certainly concurred with the view that all the stakeholders of the University had to offer their consent in the question of any decision to divest for reasons other than economic return.

Further Research Objectives
•find and examine examples of tobacco divestment precedent at other universities and other public institutions

•find and examine examples of referendums used to change financial policy for ethical reasons in public trusts, mutual funds, pensions, etc.

•examine in more detail the legislation behind fiduciary responsibility

determine whether tobacco corporations meet the standard of ‘social injury’ as defined by the Governing Council policy “Social and Political Issues With Respect to University Investment”

•ascertain which University of Toronto funds can be divested under the instruction of the Governing Council

•find the most complete and recent list of University of Toronto investments

Students for Tobacco Responsibility at the University of Toronto

To facilitate further research and activism on the issue of tobacco divestment, and the University of Toronto’s ties to the tobacco industry, Students for Tobacco Responsibility at the University of Toronto was formed in April, 2005.  The organization gained official club status from the Student’s Administrative Council and the Department of Student Affairs in July, 2005.  Club membership is open to all members of the University community and the general public.  The purpose of this organization is as follows,

“Students for Tobacco Responsibility at the University of Toronto is a student club dedicated to ensuring that the University of Toronto, as a public institution, does not lend support and credibility to the tobacco industry. While recognizing the freedom of expression and the personal right to smoke, our club is based on the premise that tobacco products are detrimental to the health and well being of the University community and the larger public. 

We hope that our club will inspire dialogue and discussion surrounding tobacco, public health and University policy.  Not only operating as a forum for the exchange of ideas, our group will focus on specific projects related to tobacco products and University policy.” (The Constitution of Students for Tobacco Responsibility at the University of Toronto, Article 2).
Conclusion

We believe that ethics should play a role in University policy, including University finances.  We also acknowledge President Connell’s argument that divesting or using University funds for certain partisan or political causes may be inappropriate.  However, it cannot be emphasized too strongly how different tobacco is from any other issue.  Tobacco is a major and undisputed threat to public health and as such, the University shares a responsibility to the public whose taxes, tuition fees and donations sustain it.


The University of Toronto’s divestment from tobacco companies would send a strong symbolic gesture that would further the marginalization of tobacco companies in the public sphere.  If such a major institution as the University of Toronto could take this step, it would provide important leadership to other institutions.  Should the University choose to divest, and more institutions follow in its footsteps, this movement could lead towards a major blow struck against the tobacco industry.  Divestment from tobacco would also establish an important precedent here at the University of Toronto.  It would be a step towards cementing ethics as a major consideration in all aspects of University policy.

Appendix A

Social and Political Issues With
Respect to University Investment
I.  ADVANCE \d 4December 21, 1978

To request an official copy of this policy, contact:

The Office of the Governing Council

Room 106, Simcoe Hall
27 King's College Circle
University of Toronto
Toronto, Ontario
M5S 1A1

Phone: 416-978-6576
Fax: 416-978-8182
E-mail: governing.council@utoronto.ca
Website: http://www.utoronto.ca/govcncl/

In developing a mechanism for dealing with social and political issues with respect to University investment, both the External and Business Affairs Committees agreed that, first and foremost, maximum economic return should be the criterion for purchase and sale of stock in all normal circumstances. They did, however, feel strongly that in specific instances where the University's social responsibility as an investor was questioned, credible and effective procedures for responding should exist.
In general, the following principles were accepted:
(I) the Yale University concept of social injury as the criterion for basing initiatives;

(ii) the preparation of a convincing brief establishing the case;

(iii) the presentation of evidence of general concern in the University community by collection of signatures;

(iv) the examination of the evidence and preparation of a recommendation by a representative committee advisory to the President and finally;

(v) a decision about action by the President after scrutiny by his Advisory Board.


1. Social injury: the injurious impact which the activities of a company are found to have on consumers, employees, or other persons, particularly including activities which violate, or frustrate the enforcement of, rules of domestic or international law intended to protect individuals against deprivation or health, safety, or basic freedoms; for purposes of these Guidelines, social injury shall not consist of doing business with other companies which are themselves engaged in socially injurious activities. 


The procedure for implementing these general principles follows.
Responsibility for initiating a request for University action rests with members of the University community. One or more individuals would prepare a fully documented brief identifying the social injury that should influence investment decisions or exercise of shareholders' responsibilities. When the case has been fully prepared, the instigators of the action would secure support for their cause through the medium of at least 300 signatures endorsing the initiative. Up to 200 of the signatures could come from a single constituency of the University community (teaching staff, students, administrative staff, and alumni members); the remaining 100 signatures must be from at least two other University constituencies with a minimum of 25 signatures from any one constituency.
When signatures have been added to the argument, the material would be deposited in the Office of the President for the attention of the Advisory Board charged with responsibility for reviewing the evidence and recommending a course of University action. This Board would be established by the President with one Governing Council representative from each constituency (teaching staff, students, administrative staff, alumni and government appointee members), with the Vice-President Business Affairs as Chairman.
The Advisory Board, having considered the material, would recommend to the President for or against action; the President may take the recommendation to the Governing Council. Possible courses of positive action would include:
(I) private questioning of the corporate management on the accuracy, extent and implications of the conduct complained of;

(ii) private urging of change in corporate practice if response to the questions indicates complaints are justified;

(iii) supporting stockholders' resolutions critical of management by voting proxies;

(iv) preparing and presenting stockholders' resolutions critical of management practice;

(v) divestment of holdings.

The President would report all initiatives suggested and all actions taken to the Governing Council at appropriate intervals.
November 21, 1978
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