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· Judicial Review

· The Constitution and the Concept of Entrenchment

· History of the Charter

· Substantive Provisions

Two Sources of Canadian Law

· Statutes/Legislation

· 3 readings in House of Commons (Federal) or Legislature (Provincial)

· 3 readings in Senate (Federal)

· Approval of Governor General (Federal) or Lieutenant Governor (Provincial)

· Common Law (Judge-Made Law)

· Levels of court:

· Ontario Court of Justice or Superior Court of Justice (trials)

· Ontario Court of Appeal (provincial appellate courts)

· Supreme Court of Canada
Three Branches of Government

· Legislative Branch

· Enacting Statutes/Legislation

· Executive Branch

· Administration of Laws 

· Judicial Branch

· Enforcement and Interpretation

The Rule of Law

· All state action must be authorized by law and must be consistent with constitutional requirements 

· Who enforces the rule of law?

· The judiciary, through the mechanism of judicial review

· So, what is judicial review?
Judicial Review

· British North America Act (Constitution Act, 1867)

· Division of powers – ss. 91 and 92

· 2 kinds of judicial review:

· Ordinary judicial review

· Claimant argues that state action did not comply with legislative requirements
· Constitutional judicial review

· Claimant argues that legislation is itself inconsistent with the Constitution
Mapping the Landscape
· 2 sources of Canadian law:

· Legislation

· Common law

·  3 branches of government:

· Legislative

· Executive

· Judicial

· Rule of law

· Judicial review

· Constitutional arguments – challenging the validity of a law itself rather than government compliance with the law
The Constitution and the Concept of Entrenchment

· What is a constitution? 

· A set of fundamental principles that together describe the structural framework of the state while concurrently placing limitations on the exercise of state authority

· Constitutional Supremacy (Canada) vs. Parliamentary Supremacy (UK)

· Fundamental properties of a constitution:

· Entrenchment - priority over all other laws

· Not subject to ordinary amendment mechanisms

Canada’s Constitution as Supreme Law

·  British North America Act, 1867 (a statute of the UK Parliament renamed the Constitution Act, 1867 in 1982)
· Canada Act, 1982 (a statute of the UK Parliament patriating Canada)

· “[n]o Act of the Parliament of the United Kingdom passed after the Constitution Act, 1982 comes into force shall extend to Canada as part of its law”
· Constitution Act, 1982 (Schedule B of the Canada Act – proclaimed in force on April 17, 1982 by the Queen)
· Section 52

· Canadian Charter of Rights and Freedoms (Part I of Constitution Act, 1982)
The Charter: History and Political Context

· 1948 – United Nations adopts the Universal Declaration of Human Rights

· 1960 – Canada enacts the Canadian Bill of Rights

· 1971 – Victoria Charter – first attempt at entrenched charter of rights

· 1971 to 1980 – Political resistance

· October 2, 1980 – Draft tabled in House of Commons

· April 17, 1982 – The Canadian Charter of Rights and Freedoms proclaimed in force

Substantive Provisions: Overview

· Application (s. 32)

· Guarantees and Limitations (s. 1)

· The Notwithstanding Clause (s. 33)

· Fundamental Freedoms (s. 2)

· Democratic Rights (ss. 3, 4, and 5) 

· Mobility Rights (s. 6)

· Legal Rights (ss. 7 to 14)

· Equality Rights (s. 15)

· Language Rights (ss. 16 to 23)

Application (s. 32)

· The Charter applies to the “Parliament and government of Canada” and to the “legislature and government of each province”

· The Charter applies only as between individuals and the government and not as between individuals with each other 

· Question: How much government involvement is required to trigger Charter scrutiny?

· Community colleges are bound by the Charter (Lavigne v. OPSEU - S.C.C. 1991)

· Universities are not bound by the Charter (McKinney v. University of Guelph – S.C.C. 1990)

Guarantees and Limitations (s. 1)

· The Charter “guarantees the rights and freedoms set out in it subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society”

· Charter analysis - two stages:

· Claimant establishes violation of his/her Charter rights 

· Government attempts to justify violation (R. v. Oakes – S.C.C. 1986)

The Notwithstanding Clause (s. 33)

· “Parliament or the legislature of a province may expressly declare in an Act of Parliament or of the legislature, as the case may be, that the capital Act or a provision thereof shall operate notwithstanding a provision included in section 2 or sections 7 to 15 of this Charter”

· Override valid for 5 years with possibility of renewal

· Feds have never used the override, provinces only rarely:

· June 1982, in an act of defiance, the Quebec National Assembly repeals and re-enacts all existing statutes, inserting into all of its laws a blanket s. 33 override

· With defeat of the Parti Quebecois government by the Liberals under Robert Bourassa in 1985, the Quebec government ceased use of the override and the existing overrides expired
Fundamental Freedoms (s. 2)

· Freedom of conscience and religion (s. 2(a))

· Freedom of expression, including freedom of the press (s. 2(b))

· Freedom of peaceful assembly (2(c))

· Freedom of association (2(d))

Jurisprudence

· Federal Lord’s Day Act struck down under s. 2(a)

· Quebec law requiring French-only on commercial signs struck down under s. 2(b)

· Quebec scheme requiring construction workers to join unions upheld under s. 2(d)

Democratic Rights (ss. 3, 4, and 5)

· Right to vote and run in elections (s. 3)

· Elections required at least every five years (s. 4) 

· Parliament and provincial legislatures must sit at least once each year (s. 5)

Jurisprudence

· Federal legislation denying inmates the right to vote violated section 3 and not saved under s. 1

· Right to vote or stand for election limited to persons 18 years of age or older, upheld as reasonable limit
Mobility Rights (s. 6)

· Every citizen has the right to enter, remain in, and leave Canada (s. 6(1))

· Every citizen and permanent resident has the right to move to, and take up residence in, any province, and to pursue the gaining of a livelihood in any province (s. 6(2))

· Mobility rights are limited by provincial laws of general application that do not discriminate primarily on the basis of present or previous residence

Jurisprudence

· Restrictions on inter-provincial law firms violate mobility rights 

Legal Rights (ss. 7 to 14)

· Section 7 protects “the right to life, liberty and security of the person and the right not to be deprived thereof except in accordance with the principles of fundamental justice”

Jurisprudence

· Criminal Code provision restricting a woman’s right to obtain an abortion struck down (R. v. Morgentaler – S.C.C. 1988)

· All refugee claimants are entitled to an oral hearing (Singh v. Can. (Minister of Immigration – SCC, 1985)

· Criminal Code provision prohibiting assisted suicide upheld as reasonable limit on rights (Rodriguez v. R. – SCC, 1993)
Unreasonable Search and Seizure (s. 8) and Arbitrary Detention (s. 9)

· Everyone has the right to be secure against unreasonable search and seizure (s. 8)

· Police require a warrant to enter a dwelling home to execute an arrest (R. v. Feeney – SCC, 1997)

· Everyone has the right not to be arbitrarily detained or imprisoned (s. 9)

· R.I.D.E. programs upheld (R. v. Mellinthin – SCC, 1992)

· Investigative detention upheld; violates s. 8 but reasonable limit on rights (R. v. Mann – SCC, 2004)

Rights Upon Arrest (s. 10) and Procedural Legal Rights (s. 11)

· Rights to counsel and reasons for arrest (s. 10)

· Duty of police to inform accused regarding availability of legal aid (R. v. Brydges – SCC, 1999)

· Presumption of innocence and right to trial within a reasonable time (s. 11)

· 50,000 cases thrown out (R. v. Askov – SCC 1990)

General Legal Rights

· Cruel and Unusual Punishment (s. 12) 

· Court upholds minimum 10-year period of parole ineligibility for 2nd degree murder despite “mercy killing” challenge (R. v. Latimer – Sask. CA, 1998)
· Testimonial Self Incrimination (s. 13)

· Right to an Interpreter (s. 14)

Equality Rights (s. 15)

· Every individual is equal before and under the law and has the right to the equal protection and benefit of the law without discrimination and, in particular, without discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental or physical disability. 

· Case study: M. v. H. (SCC, 1996)

Equality Rights (s. 15): M. v. H.
· Ontario’s Family Law Act defined “spouse” as one of “a man and a woman” thus precluding spousal support upon dissolution of same-sex relationships

· Section 15 Analysis:

· Enumerated or analogous grounds?

· Sexual orientation

· Comparison group

· Same-sex vs. opposite sex

· Demeans human dignity? (Law v. Canada (Human Resources) SCC 1999)

· Pre-existing disadvantage – stigma of same-sex relationships

· Lack of correspondence

· Interest protected – ability to meet financial needs following relationship breakdown

· Justified under s. 1?

· No rational connection between objective (equitable resolution of disputes arising from relationship breakdown; alleviation of burden on public purse) and exclusion of same-sex couples from access to Family Act provisions
Language Rights (ss. 16 to 23)
· French and English are the official languages of Canada (s. 16)

· Protecting minority language educational rights (s. 23)

· Canadian citizens who receive their primary school instruction in the language which is the language of the linguistic minority of the province have the right to have their children educated in that same language. 

· Triggered even when there are less than 100 students entitled to s. 23 rights (Arsenault-Cameron v. P.E.I. – SCC 2000)
The Charter Era
