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The issue of language rights illustrates, and sometimes takes to the 
extreme, the complexity of the multicultural existence in Israel. Granting 
language rights to the Israeli Arab minority is perceived by many Israeli 
Jews as a controversial political matter that Israeli courts should refrain 
from discussing. Significant legal support for this common view has 
recently been given by Cheshin J. in his n~inority opinion in the Adalnll  
Israeli Supreme Court case, which discusses the need for bilingual street 
signs in mixed Arab Jewish cities1 

Justice Cheshin raises three major problems with the rights the 
petitioners ask. I identify these claims with three allegedly distinctive 
features that language rights bear in comparison with other rights. The first 
dimension is their collective nature, which means that they legally protect 
groups rather than individuals. The second dimension is their positive 
nature, which not only requires a state not to interfere with a person's will 
to speak a minority language, but also requires that the state take active 
measures to support this language. The third dimension is their selective 
nature, which means that unlike general rights such as the right to freedom 
of expression, language rights protect the language of certain minority 
groups and not others. 

By analysing Adnlall  and comparing it to previous linguistic legal 
cases in Israel, I observe that the common fear of language rights is mostly 
invoked in what I call 'multidimensional linguistic cases.' In such cases, 
demands for language rights involve at least two of the above dimensions 
and sometimes all of them. The more dimensions such cases involve, the 
more reluctant the court is to address them. 

I then argue that many other well acknowledged rights in Israel involve 
at least one of the dimensions I have identified. I conclude therefore that 
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the difference between language rights and other well-acknowledged 
rights in Israel is a difference in degree and not kind. If so, Justice Cheshin's 
reservation about dealing with language rights is unjustified. It seems to 
me that the general reluctance of courts to deal with language rights lies 
elsewhere. Many Israeli Jews fear that granting language rights to the Arab 
minority will damage the Jewish character of Israel. This fear is associated 
with the fourth distinctive feature language rights may bare - the public 
dimension. 

This paper consists of four parts. In section 11, I depict the facts of the 
Allnlali case and analyse Barak C. J.'s majority opinion and Cheshin J.'s 
minority opinion. Setting out their arguments side by side will allow me 
to identify the challenge that language rights pose for courts. In section 111, 
I provide a definition of language rights. I also analyse two different 
interests language rights may protect: instrumental and intrinsic interests. 
In section IV, I argue that language rights may manifest themselves in legal 
cases within three different dimensions. In section V, I show that other 
rights that are well-acknowledged by the Israeli legal system involve at least 
one of the dimensions I have identified. I conclude that the common fear of 
language rights is greatly unjustified as the difference between language 
rights and other well-acknowledged minority rights in Israel, is a difference 
in degree and not kind. The fear of language rights lies in their fourth 
distinctive feature - their public dimension, which brings Arab culture 
into the Israeli public sphere. 

The case of A d n l a l ~  raises one of the most difficult questions in Israeli legal 
discourse with regard to language rights. Its special circumstances created 
new arguments, which had not been addressed by Israeli courts before. The 
petitioners in Adnlalz argued that in a municipality with an Arab-minority 
population, municipal signs should be bilingual, rather than in Hebrew only. 
The term 'municipal signs' refers to all kinds of signs that are published by 
the municipality: warning and guidance signs on roads and sidewalks and 
signs marking street names. 

The petitioners' argument is based on constitutional principles as 
well as statutory interpretatidn. The constitutional part of their argument 
is based on discrimination and human dignity. The statutory part of their 
argument is based on Article 82 of the Palestine-Order-in Council, 1922,2 
which states as follows: 
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All ordinances, official notices and official forms of the government 
and all official notices of local authorities and niunicipalities in areas 
to be prescribed by order of the government shall be published in 
Arabic and Hebrew. The two languages may be used, subject to any 
regulations to be made from time to time, in the Government offices 
and the Law Courts. 

The majority of the Supreme Court (Barak C.J. and Dorner J.) accept the 
petition, and require the respondent municipalities to ensure that municipal 
signs in their areas be in both Hebrew and Arabic. Justice Dorner bases her 
decision on art. 82. In her opinion, street signs are part of what is referred to 
in art. 82 as 'official notices' and therefore sliould be published in the two 
official languages, i.e., Hebrew and Arabic.? 

Chief Justice Barak points out the ambiguity and weakness of art. 82 by 
noting that there is no way to know whether municipal signs are included 
in the legal term 'official notices' in art. 82.4 Barak then concludes that the 
fact that Arabic is an official language does not oblige all the respondent 
municipalities to mark all municipal signs in Arabic as well. 

Consequently, Barak C.J. provides other arguments on behalf of the 
municipalities' duty to add Arabic captions to street signs. According to 
Barak, the duty of the respondent municipalities is determined by balancing 
several considerations. First, municipal signs should include Arabic 
captions so the Arab residents of the municipalities will be able to find their 
way within the borders of their city, receive information and be warned 
from traffic hazards and the like. As, Barak puts it: "Municipal signs are 
designated to 'talk' to the residents of the city and therefore should be 
published in a language that they understand."5 

Chief Justice Barak refers to other considerations, which he calls 
'general purposes' of interpretation. The first consideration is the right of 
an individual to freedom of language. The second consideration is the right 
to equality. The right to equality is broadly interpreted by Barak C.J. as 
a guarantee not merely of equal formal access to state services, but also of 
equal use, or equal benefit from them. In Barak's own words: 

... the municipality has to ensure equal use of its services. In a place 
where part of the municipal public cannot understand municipal signs 
its right to equal benefit from the municipal services is injured.6 

Barak's equality argument is that Arab citizens are entitled to equal muni- 
cipal services, and in order for them to enjoy these services they should 
be able to understand the larlguage of signs. This argument is relatively 
weak in a case where an Israeli Arab is fluent in Hebrew. This is where 
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the freedom of language argument comes into play. An Arab Israeli citizen 
has a right to fully live his life in Arabic even if he is capable of conducting 
some of it in Hebrew. That is to say, Arab citizens are entitled to live their 
lives in Arabic because this is the language to which their cultural identity 
is deeply attached. 

The broad interpretation of the rights to freedom of language and 
equality allows Barak to deduce the positive duty of the municipalities to add 
Arabic captions to street signs. Thus, Barak C.J. overcomes the an~biguous 
language of art. 82 which allegedly imposes positive duties, but does not 
make clear what are the 'official notices' that should be bilingual. 

After dealing with the positive dimension, Barak C. J. asks whether the 
positive dimension of the rights to freedom of language and equality should 
guarantee the right of every minority language in Israel to be added to street 
signs. In other words, Barak C.J. asks what distinguishes the Arabic language, 
and why is its status different from that of other languages - apart from 
Hebrew - that Israelis speak? Chief Justice Barak provides the following 
answer that justifies the selective application of the positive aspects of the 
rights to freedom of language and equality by pointing to the fact that: 

... Arabic is the language of the largest minority in Israel, which has 
lived in Israel since far far in time [...I This is the language of citizens 
who, notwithstanding the Arab-Israeli conflict, wish to live in Israel as 
loyal citizens with equal rights, amid respect for their language and 
c ~ l t u r e . ~  

Justice Cheshin, in a minority opinion, holds that the petition should be 
dismissed for several different but connected  reason^.^ According to 
Cheshin J., the requirement to add Arabic captions to street signs is not 
capable of being deduced from the right to freedom of language, which 
guarantees every individual's liberty to speak his or her language, but does 
not impose a duty on the governing authorities to act in this regard.' In 
Cheshin's view, this requirement also does not arise from the principles of 
international law, which also focus solely on the negative dimension of the 
right to freedom of language.10 

In addition, Cheshin J. states that the petition lacks a minimal factual 
foundation because the petitioners do not show, even with minimal proof, 
that there are Arab residents who do not know Hebrew and are therefore 
injured as a result of the lack bf street signs in Arabic.ll Justice Cheshin also 
argues that there is no reason to provide bilingual municipal signs only in 
mixed cities because the life of Arab citizens in Israel are not confined to 
their home town. Many Arab citizens live in one city and work in another.j2 
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Justice Cheshin also argues that the petitioners ask the court to recog- 
nize collective rights that aim to promote the collective culture of tlie Arab 
minority in Israel. However, according to Cheshin, Israeli courts have never 
acknowledged collective rights. Legal rights in Israel in general concern 
only individuals, not c ~ l l e c t i v e s . ~ ~  

Justice Cheshin's central claim is that the court should not acknowledge 
language rights that protect the Arabic language because the questiori 
whether to recognize them or not is a political question. In Cheshin J.'s 
view, it is improper for the court to create a new right that independently 
strengthens Israeli Arabs' cultural and national identity. Such a decision 
should be left to the political arena. Therefore, the political authorities, and 
not the court, have the authority to formulate such rights. As long as tlie 
petitioners' ideological aspirations are not translated into a statute by the 
Knesset, the court is unable to assist them, and it is improper for the court 
to decide an issue that does not lie within its doniain.14 

Before delving into the definition of language rights, tlie different 
interests they protect and their distinctive features I would first like to 
counter Cheshin J.'s claim about the political character of the petition. It may 
be inferred from Cheshin J.'s view that when a controversial political matter 
is brought to the court, and there is no specific statute that regulates it, this 
matter is not justiciable. Let us assume that Cheshin's observation is true, 
and that the question whether to place bilingual signs in mixed cities does 
indeed have serious political implications. Has the Israeli Supreme Court 
refrained from deciding a case only because this case has serious political 
implications? The answer is negative. 

From looking at the decision history of the Israeli Supreme Court, it 
becomes clear that it has very often made decisions on politically charged 
issues without hesitation.15 Yaacov Ben-Sheniesh reminds us that it was 
Cheshin J. himself who said that the fact that an issue is political does not 
prevent the court from dealing with it.16 

Lorraine Weinrib locates Israeli courts within a specific value framework 
which is common among other liberal states such as Canada, Germany, 
and South Africa. Weinrib points out that courts' tendency to deal with 
political issues is rooted in a comprehensive normative framework which 
she calls "the post World War Two paradigm." As a court that operates in 
what Weinrib calls "a constitutional state," the Supreme Court of Israel has 
been committed to promoting coristitutional liberal norms, such as liberty 
and equality.I7 These liberal norms govern and are superior to interests that 
are preferred by the majority.lR In niy view, the most important feature of 
the constitutional state is its commitment to the interests of all members 
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in the political community: to the interests of those wlio are part of tlie 
majority, and most significantly, to the interests of those wlio belong to 
weak groups.19 

While the general commitment of the Israeli Supreme Court to defend 
minority rights is rooted in the normative framework in which tlie court 
operates, it lacks the comprehensive doctrine of language rights tliat allows 
tlie court to deal witli the challenge they face. Iii Adnlalz, Barak C.J. tries to 
cope with these challenges, while Dorner J. avoids dealiiig witli them and 
Clieshin J. identifies them but wrongly argues that tlie court should refrain 
from dealing witli them. 111 section 111, I use Barak C. J.'s and Cheshin J.'s 
opinions to analyse three distinct dimensions in which language rights may 
manifest theniselves in legal cases. Before delving into the four distinctive 
dimeiisions, I wish to provide a legal definition of tlie term 'language rights' 
and to discuss the two different interests they protect: the instrunierital and 
the intrinsic interests. 

None of the Judges in Adnlalz uses the term 'language rights'. Nevertlieless, 
the petitioners' claim is a claim for language rights. Language rights are 
defined in the legal and philosophical literature as rights that protect 
the use of particular languages, namely one's mother tongue or native 
language.20 Language rights are regarded as minority rights because in 
a heterogeneous linguistic society, members of minority groups usually 
need their language to be legally protected. As opposed to meliibers of 
majority communities, whose languages enjoy strong status without 
needing special legal protection, members of minority groups are usually 
under constant pressure to abandon their mother tonguez1 in favour of the 
majority language.22 

According to Joseph Raz, the right to X exists if and only if some 
person's interest constitutes a sufficient reason for holdiiig others to be 
under a duty to provide or secure X.27 Following Raz's definition we ought 
to identify one or more interests in protecting particular languages tliat 
might be thought important enough to justify imposing duties on others. 
The following discussion of interests in language will focus on the interests 
in using a particular languag& which may require protection, rather than 
on human interests in having language in the first place. In the same manner, 
I will not discuss the importance of language as a human enterprise for 
human culture in general.24 
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Viewed instrumentally, the use of a particular language is regarded 
as valuable because it is a tool, an instrument to achieve valuable human 
objectives. Viewed as a matter of intrinsic value, the use of a particular 
language is regarded as valuable on its own account and not because it 
promotes other valuable ends. 

One may think of several instrumental interests in protecting a parti- 
cular minority language. First, language is a person's main form of 
communication. It allows people to conduct their every day life, to ex- 
change information with other people. People have an interest in com- 
municating via their own mother tongue language because they are less 
comfortable using other languages in their communication activities.25 
Therefore, people's own language is the best means for them to accomplish 
the object of communication. However, since minorities can communicate 
in the majority language as well after they learn it, the mere interest in 
comfort does not seem to justify legal protection. 

Second, one may appeal to some social good, such as peace and 
security, which society in general gains as a result of protecting minority 
languages.26 However, language rights are only one of the means of 
mitigating conflicts between majority and minority groups. It is not the only 
means and, among available means, it is not a necessary means to achieve 
peace and security in a multilingual society.27 

Third, one may embrace Will Kymlicka's argument of language as 
a context of choice. According to Kymlicka, people are deeply connected 
to their own culture in the sense that their culture enables them to make 
meaningful choices when they are confronted with questions about per- 
sonal values and projects. People's capacity to form and revise their 
conception of the good is intimately tied to their membership in their own 
culture, since the process of deciding how to lead their lives is a matter of 
exploring the possibilities niade available by their own culture.28 There- 
fore, if individuals are entitled to protection of their ability to make 
meaningful choices, then their culture and the specific language that is 
attached to it29 - the context that makes this choice possible - deserves 
protection. Kymlicka emphasises the difficulty of learning a foreign 
language. However, once one overcomes this difficulty by integrating into 
a new culture, one does not need one's original language in order to make 
meaningful choices. The newly acquired foreign language serves as an 
alternative means for achieving the goal of making meaningful choices.30 

Since instrumental interests are relatively weak, I will turn to discuss 
the intrinsic interest in protecting a particular minority language. Denise 
R6aunie provides an elaborate account of the intrinsic interest language 

rights may protect by stressing the link between language and identity. She 
argues that language has an intrinsic value as it can constitute a marker 
of personal identity. One's identity is derived from one's culture. Culture 
is a marker of identity and language as a central part of culture is itself 
a marker of identity. 31 

We can find support for R6aunie1s observation in current sociolinguistic 
and anthropological theories, which highlight three interconnected ways in 
which language constitutes a marker of identity. First, a specific language 
is an embodiment of cultural concepts. The language of a particular culture 
is best able to express the interests, values, and world-views of that culture. 
No language but the one that has been most historically and intimately 
associated with a given culture is as capable of expressing the particular 
artefacts and concerns of that culture.32 An expression in a language refers to 
a concept in a culture and encapsulates a specific meaning that is grounded 
in a specific cultural context. Due to the intimate link between culture and 
identity, it is difficult for people of a certain culture to truly express their 
identity in another 

Second, components of a particular culture such as songs, prayers, laws, 
and proverbs are written and expressed by the language associated with that 
culture.34 In other words, language is not only a repository of conceptual 
building blocks for the mind, it is also the medium used to produce cultural 
texts from building blocks. People therefore value their language which 
allows distinctive texts that express the uniqueness of their culture.35 

The third aspect combines the first and the second aspects of language 
as a marker of cultural identity. When a specific language is embedded with 
distinctive cultural concepts and serves as a cultural text in itself, it is only 
natural that persons who speak this language view it as an object of cultural 
identification. Language has a strong symbolic meaning for people as an 
expression of their culture. It symbolically represents the particular culture 
of the people who speak it.3" 

Justice Cheshin refuses to discuss the intrinsic interest in Arabic 
because he perceives it as a political issue. In contrast, Cheshin J. perceives 
the instrumental interest as less problematic. Under the instrumental view, 
courts protect the minority culture and language not for their own sake but 
for the sake of other aims such as communication. I believe that the reason 
for it is that the instrumental aim of promoting communication between 
people is not a controversial him as opposed to protecting and promoting 
the minority culture. 

In contrast to Cheshin J., Barak C. J. does not concentrate solely on 
the instrumental value of Arabic as a means of communication, but also 



MEITAL PINTO WHO IS AFRAID OF LANGUAGE RIGHTS fN ISRAEL? 

on its intrinsic value as a marker of cultural identity. Barak uses the Re'erri 
deci~ion"~ to stress the important role of language, which is not a mere tool 
of communication, but also an expression of cultural and group identity. 
As Barak puts it: 

[Llanguage is also a culture, history, mode of thinking; it is the soul 
of a person38.. . [Vlia language we express ourselves, our uniqueness 
and our societal identity. Take a person's own language and you take 
himself from him.. . Language has a special importance when it belongs 
to a minority.. .39 

Up to Re'enz and Adnlnh, the Israeli Supreme Court has ruled in favour 
of language rights only in cases in which the claiiuants proved lack of 
knowledge in Hebrew." Chief Justice Barak's statement in Adalnli reflects 
a new attitude towards the right to freedom of language (which is part of 
the right to freedom of expression). Traditionally, the right to freedom of 
language has been understood as protecting individuals' interest to freely 
express themselves. Chief Justice Barak gives new content to the right 
to freedom of language as protecting the intrinsic interest in culture. In 
sum, Barak C.J's opinion in Allnlnlz is a pivotal point in Israeli ruling as 
it acknowledges the intrinsic interest in language rights. However, as we 
have seen, it is still countered by Cheshin J.'s dissenting opinion. As I will 
show in the next section, in addition to the fact that the intrinsic interest 
in language rights is viewed as a politically problematic matter, language 
rights may bare three distinctive dimensions which are also perceived as 
problematic. 

Tlze Participatory Dinze~zsiolz of Lnlzgtlage Rights 

Justice Cheshin argues in Adnlnlz that the petitioners ask the court to 
recognize collective rights that aim to promote the collective culture of the 
Arab minority in Israel. However, according to Cheshin, courts in Israel 
have never acknowledged collective rights. Rights in Israel concern only 
individuals, not collectives. I argue that Cheshin J.'s view is wrong. First, 
language rights protect the interest of individuals and not of collectives. 
Second, when the collective dimension of language rights is properly 
understood, it becomes clear that other rights with collective dimensions 
have already been acknowledged by the Israeli Supreme Court. 

There is an abundance of literature about the definition of collective 
rights that are also called 'group rights'.41 TWO competing conceptions 
regarding the definition of group rights are articulated in the literature. 
Under the first conception, a right might be considered to be a group right 
because it is the group, acting through its leadership, which has the legal 
power to invoke or waive the right. For example, a group's right to its land 
may be considered a group right because only the group acting through its 
leadership has the power to make decisions about the disposition of that land. 

Under the second conception, a right is a group right when the interests 
it protects are collective or shared by a group of individuals. These two 
conceptions are respectively called "rights of collective agents" and "rights 
to collective go0ds".4~ The former is distinguished by the agent who holds 
the rights, while the latter is distinguished by the good it  protect^.^? In my 
view, the "rights to collective goods" conception best captures the collective 
nature of language rights. Moreover, the "rights to collective goods" 
conception is preferable for two reasons. First, in order to argue that a right 
is a group right under the "rights of collective agents" conception we have 
to show that the group holds the right as a collective. This right therefore 
must amount to something more than the sum of the rights of its individual 
members. We must assume that there exists a collective whole that is 
irreducible to its members in the sense that its welfare is independent from 
the welfare of each of its members. If we cannot point out the distinction 
between a group and its members, then the right is in fact an individual 
right as it relates to the separate well-being of every individual in the group. 
In most cases, such a holistic approach towards a group of people seems 
somewhat irnplau~ible.~4 

Second, groups are usually unable to play an active role in exercising, 
interpreting, and defending their rights. Groups often lack effective agency 
and clear identity. Unlike individuals, groups are often internally divided, 
unorganized, unclear in their boundaries, and are therefore unable to engage 
in actions as groups.45 

The second conception of group rights, namely "rights to collective 
goods," requires that we observe the character of the object or the interest 
the right protects in order to decide whether the right is a group right. 
Denise Reaume argues that a right is a group right only if it protects 
a participatory good. There are two characteristics of a participatory good. 
First, a participatory good iAvolves activities that require many in order 
to produce it. Second, a participatory good is valuable only because of the 
joint involvement of many in it.46 It is the participatory character of the good 
that makes the right irreducible to the individual. 
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Language rights protect the interest of people in speaking their own 
language. Language is a participatory good. First, language requires many 
to produce it. The use of language has a social dimension in the sense 
that individuals learn to use their language from others, they use it to 
communicate with others, and by using it they express their affiliation with 
others. Second, as indicated above, a person's own language is a marker 
of his identity. As Reaume puts it: "the point of the interest in using one's 
mother tongue lies in sharing it, and the culture it embodies, wit11 others. 
This interest cannot be satisfied for an individual in isolation fro111 other 
speakers; it can only be enjoyed through participation with othersW.47 These 
others must speak the same language as this person. Together they constitute 
a linguistic c o m m ~ n i t y . ~ ~  

As Justice Cheshin and Barak C. J. stress, the petitioners in Adnlnli do not 
ask for the negative liberty of Israeli Arabs to speak Arabic. They ask the 
state to do a positive act - to communicate with them in Arabic. The Adnlnh 
case demonstrates the positive dimension that language rights may bare, 
which requires the state to actively associate itself with the protection of 
minority language (Arabic in this case). Justice Cheshin claims that there 
is no legal basis for their claim. Freedom of language, which is part of 
freedom of expression, does not impose any positive duty on the state. In 
order to challenge Cheshin's claim I will first discuss the distinction be- 
tween negative and positive rights. 

The roots of the familiar distinction between negative and positive 
rights are found in Isaiah Berlin's well-known distinction between negative 
and positive freedoms." Crudely speaking, the term 'negative rights' refers 
to rights that create the duty of the state not to interfere with a citizen's 
freedom to do whatever he or she desires. The term 'positive rights' refers 
to rights that impose positive obligations on the state, i.e. actions that the 
state is obliged to do, if it is to take these rights seriously.50 For instance, the 
right to religious freedom entails the negative freedom of every person to 
practice his or her religion without interference from the state. However, 
one may argue that a religion cannot thrive without any financial support 
from the government. The right to religious freedom therefore may also 
entail positive steps that the government should take, such as allocating 
resources for building and maintaining religious in~titutions.5~ 

In some cases the court employs this distinction in order to deny positive 
rights, but many times it uses this distinction in order to grant positive 

36 

WHO IS AFRAID OF LANGUAGE RIGHTS IN ISRAEL? 

rights. In section V I will give examples from cases in which courts interpret 
the rights to freedom of expression as a positive right. These exaluples will 
refute Cheshin J.'s claim according to which the right to freedoin of language 
does not impose any positive obligation on the state. 

The petitioners in ALinlnh ask the court to instruct public authorities to speak 
their specific language (Arabic). In the absence of unlimited econoiiiic 
resources in most multilingual states, the positive dimension of language 
rights is inherently connected to another distinctive characteristic of 
language rights, which I will call 'the selective nature of language rights'. 
Most countries can only provide coniprehe~~sive legal protection for few 
minority languages. Because of pragmatic reasons, the state cannot provide 
comprehensive support for every language that happens to be spoken 
by one of its citizens. It needs to choose which languages it supports and 
which it does not. A multilingual state has to 'choose' one or two minority 
languages to which it offers strong legal protection such as access to state 
services, governmental and municipal publications, public education and 
the 

As Joseph Carens observes: 

There are certain issues on which the state cannot avoid making 
decisions that have a significant impact in culture, and, if the polity 
contains people from different cultures, that advantage some and 
disadvantage others. The most obvious and important example is that 
of language.53 

In this sense, Adnlnlz had to address the selective dimension of language 
rights, and the right to freedom of language, which generally applies to all 
individuals, could not suffice it.54 

The task of selecting the minority languages most deserving of 
con~prehensive protection by the state, which is inevitable because of prag- 
matic reasons, such as limited resources, requires a complex r~ormative 
decision that privileges one linguistic minority over others. In Aiinlnll, 
Barak C.J. chooses to protect the Arabic language over other minority 
languages in Israel such as Russian. In order to justify his decision Barak C.J. 
raises a distinctive argument in favour of the Arab minority, which I have 
already mentioned. Chief Justice Barak stresses that the Arab minority has 
lived in Israel since long ago and stayed in Israel as loyal citizens in spite of 
the Arab-Israeli conflict.55 
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As Ilan Saban argues, Chief Justice Barak's argument about the Arab 
national minority which has lived for a long time in Israel, as opposed to 
other immigrant linguistic minorities such as the Jewish Russian minority, 
echoes Will Kymlicka's famous distinction between national niinorities 
and immigrant minoritie~.~h In a nutshell, Kymlicka argues that in light of 

limitations on multicultural states, comprehensive language rights 
should be granted to national minorities, whereas immigrant minorities are 
to be accorded weaker language rights.57 

Elsewhere I have critically discussed Kynilickas's distinction exten- 
sively. I have argued that Kymlicka's empirical, normative and methodo- 
logical assumptions are very p rob len ia t i~ .~~  I have suggested an alternative 
criterion for distinguishing between linguistic minorities, according to 
which the interests of different linguistic minorities in protecting their 
languages should be comparatively evaluated. In the absence of unlimited 
resources, the minority that possesses the strongest interest in its language 
deserves the strongest protection. Language rights should therefore protect 
first minority members who have the strongest interest in their language as 
their exclusive marker of cultural identity. I have argued tliat in the Israeli 
case, the Arab linguistic minority has a stronger interest in the protection 
of Arabic than that of the Russian linguistic niinority, because Arabic 
constitutes Israeli Arabs' exclusive marker of identity.59 

For now, it is important to stress that the selective dimension of 
language rights in cases such as Adalnlz requires the state or the court to 
make a difficult norniative decision about the 'chosen' linguistic minority. 
This normative distinction makes language rights in multidimensional 
cases more complex because the state not only identifies with one linguistic 
minority (in the case of Adnlalz with the Arab minority), but also prefers 
it over other linguistic minorities, such as the Jewish Russian linguistic 
minority, which may raise similar linguistic demands in its struggle 
for cultural r e c ~ g n i t i o n . ~ ~  Such a decision always involves stereotypes, 
political interests in response to cultural and ethnic conflicts and the like. 
It is therefore the most problematic dimension of language rights, as it will 
always be subjected to criticism and challenges. 

Cases that involve all of the above three characters of language 
rights, namely, their participatory nature, their positive dimension and 
their selective nature, constitute 'multidimensional linguistic cases'. 
As I will argue in the next section, multidimensiolial linguistic cases are 
more coniplex only because they deal with language rights that bear all 
these three distinctive dimensions. I will show that there are other rights 
which courts in Israel have already acknowledged, that bear one or two 
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of these diniensions but do not bear all of them. The difference between 
language rights in multidimensional cases and other rights is therefore only 
a difference in degree, not a difference in kind. 

Let us consider the right to freedom of religion. Gidon Sapir distinguishes 
between two interests that the right to freedom of religion protects. The 
first and the most common one is the interest in freedom of con~cience.~~ 
The second interest that underpins the right to freedom of religion which 
Sapir identifies is the interest in protecting religion as a culture.h2 Religion is 
not just a belief system, it is more fundamentally a way of life, a normative 
system," an encompassing culture." As Sapir rightly argues, people in 
general, and niinority members in specific, have a strong interest in the 
protection of their culture because it serves as their context of choice and as 
a marker of their identi t~.~S 

The main difference between the two goods that the right to freedom 
of religion protects is that the first one - the good of conscience - is an 
individual good, whereas the second good - the good of religious culture - 
is a collective good. Conscience is a good tliat belongs to individuals, but 
culture is a participatory good that can only be produced and exercised by 
a group of people. An alleged injury to an individual conscience therefore 
requires us to examine the individual soul and practice, whereas an alleged 
injury to culture requires us to examine the social reality, norms and beliefs 
that exist in a given religious community.h6 

The Supreme Court has acknowledged minority members' participatory 
interest in their religious culture. The decision in Avitnnh7 deals with 
a Jewish petitioner who wanted to purchase a highly subsidized piece of 
land in an area in the south of Israel that was designed to be populated 
by Bedouins. The Supreme Court rejected the petition on the grounds that 
the selectivity of the program was justified as a compensatory measure, 
providing resettlement for Bedouin nomadic tribal groups, who had been 
nioved off nomadic land areas and wished to sustain their unique lifestyle, 
religion and culture.h8 

In the case of Knadniz," the same participatory interest in religious culture 
is acknowledged again. In thi$ case, the application of an Israeli Arab family 
to reside as members in Katzir, a residential community, is refused. The 
Supreme Court holds that the residents of Katzir cannot refuse to accept 
membership applications merely because the applicants are not Jews,7O but 
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the court is careful not to close the door on all practices of private exclusion 
based on different criteria, such as unique cultural affinit ie~.~'  The exception 
the court creates acknowledges the need for legal protection of the interest 
in the participatory good of a unique culture. 

In the Kabel casey2 Cheshin J. said that "we agree that ultra-orthodox 
Jews are eligible and entitled, if they wish, that we will do the best we can 
to allocate distinctive accommodations for them, in order to allow then1 to 
keep their lifestyle."" In the AIII Hofslzi case7* Beinisch J. explicitly says that: 

the acknowledgment of the possibility to allocate lands and allow 
separate accommodation to groups which have unique characteristics, 
according to their needs and aspirations, goes in accordance with the 
approach that allows minorities to preserve their uniqueness; This 
is an approach that represents a common attitude amongst lawyers, 
philosophers and people in the educational system, according to which 
the individual is also entitled - among his other rights - to realize his 
affiliation to his community and its unique culture as part of his right 
to auton0my.~5 

So far I have shown that the Supreme Court has acknowledged the 
participatory dimension of other rights. It is therefore not distinctive to 
language rights as such. Let us now consider the positive dimensiol~ of 
language rights. Do Israeli courts interpret other allegedly negative freedoms 
as positive rights? The answer is positive. Take, for instance, the right to 
freedom of expression. The Supreme Court in Israel has acknowledged that 
there are three rationales underpinning the right to freedom of expression: 
the truth rationale, the autonon~y rationale, and the democratic rationale. 
The truth rationale refers to the good of seeking and attaining truth, which 
is better realized by protecting freedom of expression. According to the 
autonomy rationale, we become individuals capable of developing our 
thinking and identity when we participate in conversation with otl1ers.7~ 
The negative right to freedom of expression mostly refers to the freedom 
of individuals to express themselves without being interfered with by the 
state. This view emphasizes the autonomy rationale underpinning the 
right to freedom of expression, which concentrates on the individual as the 
spokesman, rather than on the a~dience.7~ 

However, according to the third rationale that underpins the right to 
freedom of expression - the democratic rationale - public discourse 
should be open for the free flow of information about governmental acts, in 
a way that allows citizens to pass their will to their representatives.78 Public 
discourse has to be based on three principles: information, participation 
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and rationalism. The relevant principle to this paper is the principle of 
information. 

Receiving information about governmental acts is a pivotal condition 
for the existence of true democracy.79 The right of citizens to receive 
information is acknowledged in the Israeli legal system as part of the 
democratic argument.80 The information requirement is not satisfied by 
the fact that the state does not interrupt individuals' access to information. 
It is satisfied only when the state holds its obligation to positively assure 
individuals' access to information. 

The right to freedom of language is part of the right to freedom of 
expression. By appealing to the democratic argument, one may refute 
Cheshin J.'s argument with regard to the right to freedom of language in 
Adalalz. Under the democratic argument, the state is not only obliged to 
allow every person to speak the language he or she chooses, as Cheshin 
J. understands, but also to provide recourses to support this language. 
For instance, the government should provide public information in the 
minority language if it is to ensure free access to this information for 
minority members. This line of reasoning may suggest that a democratic 
state is obliged to regulate the press by enacting legislation to prevent the 
press from becoming the captive of majority interests. In the context of 
language, the argument that may be drawn is that the state has a duty to 
regulate public television and radio broadcasting in a manner that includes 
the linguistic interests of minority groups. Justice Cheshin's claim that the 
right to freedom of language does not impose positive obligations on the 
state is therefore false. 

What about the selective dimension of language rights? Has the court 
acknowledged the selectiveness of other rights in Israel? The answer again 
is affirmative. There are other Israeli legal decisions that acknowledge the 
selective dimensions of the participatory interest in protecting a culture. 
Think about the decisions of Avitan, Anz Hofslzi and Kahel, which I have 
discussed above. All of them acknowledge that participatory interest in 
a unique culture may require legal protection. However, when they discuss 
unique cultures they refer only to religious cultures. It seems to me that the 
chance for a secular group to be regarded as having a unique lifestyle that 
deserves legal protection is pretty low. The Supreme Court's recent decision 
in Hasolelii1z8~ indicates so. Hhsolelin~ dealt with a secular Jewish settlement 
that refused to admit an Arab couple as residents. After The Land Authority 
of Israel overturned the settlement's decision, the settlement's members 
asked the Supreme Court to acknowledge their right as a small Jewish 
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secular settlement not to admit Arabs and ultra orthodox Jews into their 
settlement because such an admission would change the lifestyle of their 
community. Justice D. Cheshin rejected the petition and refused to discuss 
the petitioners' claim about the danger to their conimurlal lifestyle. Because 
tlie land that the Arab couple had asked to buy was the last land to sell, the 
court decided tliat the danger tlie petitioners were predicting was far fro111 
being realized.*' 

In summary, as I have shown, all tlie three dimensions of language rights 
in niultidimensional cases are not peculiar to language rights. They are 
acknowledged with regard to other rights. Justice Cheshin's argument that 
the claim of tlie petitioners in Adlllnll was fundamentally different from other 
claims the court has accepted before is therefore false. The only differelice 
between the language rights the petitioners asked the court to acknowledge 
and other rights that have been acknowledged before is a difference in 
degree and not in kind. The fact tliat Adnlnlz was a multidimensional case of 
language rights that bore all three of the dimensions makes this case more 
complex than other cases. 

But Cheshin J. is well-known for his breakthrough decisions in coniplex 
cases. Take for instance tlie case of Israeli Women's Network (IWN) in 
1998.83 111 this case, a feminist NGO won a suit against the Minister of 
Labour and Social Affairs following the appointment of a male as a deputy 
director general of the National Insurance Institute, in violation of fair 
representation for women. In tlie absence of any statutory or contractual 
provision for the fair representation for women, Cheshin J. accepted tlie 
petition by ruling "a ground-breaking precedent,"" according to which 
the principle of affirmative action applies even when there is no official 
requirement for affirmative action in any specific statutory provision. The 
express requirement for fair representation of women in statutes concerning 
other public bodies was sufficient for Cheshin J. to establish a doctrine of 
fair representation going beyond specific statutory provisions.85 

Just in the same manner Cheshin J. infers a general doctrine from 
affirmative action statutes, he could have concluded in Adnlalz that the great 
number of laws that require public authorities to publish infortnation in 
Arabics6 along with art. 82 create a general doctrine imposing the duty of 
public authorities to "speak Arabic even when there are no official statutes 
that require it. 

In my view, Cheshin J.'s real problem with the petition was its public 
character. The problenl was not the peculiarity of the language rights the 
petitioners were asking for, but rather that they were asking for the Arabic 
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language to be visible in the public sphere. While other minority rights such 
as the right to freedom of religion and the right to education are interpreted 
in Israel as imposing positive duties on tlie state such as to establish Muslim 
tribunalss7 and Arab schools, such tribunals and schools do not occupy 
a public space in the full sense as language rights do. 

As Carens accurately puts it, language rights rnay go beyond the internal 
realm of the minority culture. Carens demonstrates his argument through 
the bilingual arrangements in Canada, which apply to all Canadians in their 
contact with public authorities and in their everyday life when they buy 
products with bilingual captions, apply for jobs, etc.88 

It is true that Muslim tribunals and Arab schools are not invisible, but 
they do not occupy the same public space as language rights do. A Jewish 
Israeli who lives in Ra'anana or Herzliah (non-mixed cities in Israel that 
consist mostly of Jewish citizens) will not encounter Muslim tribunals or 
Arab schools if he or she does not wish to do so. In fact, i f  language rights 
are not taken seriously by the state, as has been the state of affairs in Israel 
until recently, most Jewish citizens in Israel will hardly ever encounter 
Arabic at all. 

The language rights the petitioners in Adnlnlz asked for therefore have 
a deep influence on the public character of Israel. Why is this deep influence 
so problematic? There is of course no problem with the visibility of the 
majority Jewish culture or religion. Such publicity does not seem to threaten 
most Israeli Jews. But the visibility of the Arab minority culture is perceived 
as a serious threat. 

Many people in Israel, including scholars and judges, think that the 
visibility of Arabic may weaken the high status of Hebrew.890me think 
that a state that gives equal status to two languages is not only a bilingual 
state but also a bi-national state." Others thillk tliat the status of Hebrew is 
riot threatened by the public visibility of Arabic.gl Moreover, some of them 
also point out that a state can be bilingual but riot bi-nati~nal.~' 

I tend to agree with the latter view. This is neither the time nor tlie 
place to elaborate on this point. I believe it is important to put this problem 
on the table. Justice Chesliin cannot hide behind legal terms such as 
'collective rights' or 'positive rights' in order to justify his position. His 
vague argument about the political character of the petition is also not 
sufficiel~tly developed." As I rave shown, the unique aspects of language 
rights that Cheshin J. discusses in Adnltrl~ as political are not unique to 
language rights, but common to other well recognized legal rights in Israel. 
The most political aspect of Adnlnlz is actually not addressed in it at all. 

43 



MEITAL PINTO WHO IS AFRAID OF LANGUAGE RIGHTS IN ISRAEL? 

This paper focuses on the common fear of language rights. This fear is 
manifested in Cheshin J.'s minority decision in ALIIZlalz. I have analysed the 
Adnlnlz decision and observed that the common fear of language rights is 
mostly invoked in what I call 'multidimensional linguistic cases'. In such 
cases, demands for language rights involve at least two of the following 
dimensions: the participatory dimension, the positive dimension and the 
selective dimension. The more dimensions such cases involve, the more 
reluctant the court is to address them. 

I have then argued that many other well acknowledged rights in Israel 
involve at least one of the dimensions I have identified. I therefore conclude 
that the difference between language rights and other well-acknowledged 
rights in Israel is a difference in degree and not kind. 

Justice Cheshin's reservation about dealing with language rights is 
ur~justified. It seems to me that the general relucta~lce of courts to deal 
with language rights lies elsewhere. Many Israeli Jews fear that granting 
language rights to the Arab minority will damage the Jewish character of 
Israel. This fear is associated with the fourth distinctive feature language 
rights may bare - the public dimension. 
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